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PROHIBITED BEHAVIOUR ORDERS BILL 2010 

Second Reading 

Resumed from 24 June. 

MR J.R. QUIGLEY (Mindarie) [4.05 pm]: I want Hansard to record that, with the first breath I draw in this 
speech, I announce on behalf of the Western Australian Labor Party that we will oppose this hideous, odious bill, 
root and branch. There will be no middle ground or a partial amendment here or there. This hideous, odious and 
dishonest bill will not slip through this Parliament without forceful opposition from the Western Australian state 
Labor Party. 

In making this speech, I firstly want to emphasise that the Prohibited Behaviour Orders Bill — 

Several members interjected. 

Mr J.R. QUIGLEY: Madam Acting Speaker, if Hansard would kindly record this, I am not taking interjections. 
I have only an hour! I note that empty tins make the loudest rattle. 

The ACTING SPEAKER (Ms L.L. Baker): Members, the opposition’s lead speaker on this bill is on his feet. I 
remind members to give him some quiet. Thank you. 

Mr J.R. QUIGLEY: The first point I would like to make is that this social experiment, this hideous proposed 
legislation, is based closely on a failed experiment in the United Kingdom called the anti-social behaviour order. 
It was linked with the publication of the names of offenders and recipients. This was introduced by the British 
Labour government in the UK in 1999, and, because it did not work, it underwent extensive Home Office review 
in 2004, leading to significant amendments to the bill, which still did not work or address the problems. It was 
not removed until the incoming Conservative Home Secretary, Ms Theresa May, called it for what it was—a 
failed gimmick. She announced that anti-social behaviour orders—or PBOs as they will be known only in 
Western Australia because they do not exist anywhere else in Australia—would be withdrawn forthwith. 

Some days ago I had a private conversation with one of the members who interjected on me a moment ago, and 
he said to me, because we get along well, “John, you’re more than brave to go into the Assembly and oppose 
prohibited behaviour orders. You’re mad. Don’t you understand how popular they are and how mad you are for 
adopting this stance?” The whole rationale behind prohibited behaviour orders is built on a whacking great 
public lie and a huge fraud perpetrated against the community of Western Australia; I will come to that in a 
moment. Before I do, I say that there is no doubt that this prohibited behaviour legislation is part of what has 
been called “the law and order auction”. The law and order auction can be best described as policy development 
in which one side of politics comes out with a harsher law to deal with a social evil than the other side, and then 
chants at the opposition, “You’re soft on crime; we’re tough on crime”—that hollow slogan that means nothing 
but attracts a headline.  

Mr Robert Taylor of The West Australian had an article published this morning that stated that Labor’s 
opposition to the Prohibited Behaviour Orders Bill 2010 signals a shift and an abandonment of the law and order 
auction. Without criticising Mr Taylor or his article in any way, he is about 10 months behind the play. I wish to 
assure this chamber, by reference to a private conversation in this chamber—in view of the provisions in this 
bill, I do not consider myself to be bound by that confidence—that on the day it was announced in this chamber 
that I would be the shadow Attorney General, the Attorney General was gracious enough to cross the chamber to 
shake my hand and congratulate me upon my appointment, as the Attorney General well remembers. Shortly 
thereafter, at the first break, I went across the chamber and approached the Attorney General and said, “Now that 
I’m the shadow Attorney General, the law and order auction is over. You don’t have to bid high; you don’t have 
to come in with extreme measures to prove you’re tougher than anything I will say, because this is bad public 
policy. I will be following the lead of the most experienced prosecutor to enter any Australian Parliament”, 
namely, Mr Greg Smith, SC, the former deputy Director of Public Prosecutions in New South Wales, who 
everyone expects to be the Liberal Attorney General by March, “and say that we will speak the truth to the 
public, no matter how unpalatable that truth is. We will be honest with the public, no matter how unpalatable, 
from time to time, that truth is, because we trust the intelligence of the public, and when we accurately, honestly 
and truthfully put the facts before the public, the public will be able to make sensible and informed choices.” I 
said, “Mr Attorney General, the law and order auction in Western Australia is over.” He said, “Thank you for 
that information.”  

But his sort of politics—his dishonest politics and his dishonesty in public life—is part of his DNA. He has been 
schooled in it by his mentor, Mr Hassell, a former Minister for Police who was the mother and father of that dead 
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child, proposed section 54B under the Police Act—that odious piece of legislation. This bill is just as extreme for 
the reasons I will now tell members. 

The law and order auction, which forever chases an extreme solution for a perceived evil, was addressed by none 
other than Her Honour Judge Kennedy, Chief Judge of the District Court, who was on the bench for 25 years. 
No-one who has appeared before Judge Kennedy on a sentencing matter could call her a squib; she has sat for a 
quarter of a century as a judge, and for many years as the Chief Judge of the District Court. What was her 
concern on leaving the court? When she left the court she said she was very concerned about the public debate 
on law and order in the state of Western Australia because it was driven by the politics of fear. She said that 
politicians from both sides—I am not just picking on the Liberal–National government at the moment—would 
mislead the community so as to create a climate of fear and apprehension in the community. She said that once a 
community has been agitated to fear—usually by dishonesty—that community will be all the more accepting of 
extreme and unwarranted measures.  

The raises the question: is that what is happening in Western Australia? We know that this legislation is extreme, 
and I will come to the really extreme parts of it in a few minutes. I know that the chant of the government 
backbench is that the government is tough on crime and that we are soft on crime because we oppose this bill. 
We have already heard that chant. To those people, and to that person who said I was more than brave—I was 
mad—to come into this chamber and articulate opposition to this bill, I say that Labor is brave enough to tell the 
community the truth. We are not blatantly dishonest, as the Attorney General is in his public statements on this 
bill.  

This is not a personal attack on the Attorney General. Members in this chamber know that I hold his family in 
some regard, his father, “Chilla”, having been my high jump coach at College Park in the spring of 1962. I 
bought my first yacht off Vic Court of the Court family, which is close to the Porter family. When the thing 
broke its mast suspension I took it back to Cherrita, the Courts’ home. We took it into the back garage, and Vic 
very kindly rebuilt it for me and we ferried it back to the Nedlands Yacht Club, where Vic gave me further 
tutelage in the sailing of this edgy craft. The Courts were specialists in the skate class.  

This is not a matter of personality or personal vindictiveness against the Attorney General; when I meet him, he 
is an amiable chap. But his politics, like Bill Hassell’s politics, stink—stink! They are built on public lies and 
intellectual dishonesty. For those reasons, they have to be exposed, and it gives me no pleasure to say those 
words and to categorise the Attorney General’s public performance in that manner. I will explain, chapter and 
verse, why I say that in this speech. For example, on public radio last week the presenter of the Mornings 
program on ABC radio, Mr Geoff Hutchison, invited the Attorney General and me on for a debate. It was a short 
debate, and of course it was not a debate in which I could open up and develop themes as we can in the 
Legislative Assembly, but it was, nonetheless, an important occasion upon which the public of Western Australia 
could and should have been accurately informed about the matters that lie behind the rationale for this bill. I will 
read from the transcript of that interview — 

GH: Is it not just another responsibility that the Police have to do? I do wonder whether there is another 
resources pressure here on Police.  

CP: Well let me give you this example, if someone has been caught as a repeat offender graffiti a place 
like Northbridge and they face a Prohibited Behaviour Order that says they cannot go to Northbridge 
and they cannot possess a spray can, at the moment as things stand if Police come across that person in 
Northbridge or with a spray can there is nothing they can do … 

That was a blatantly dishonest massive lie to the public of Western Australia—blatantly dishonest! The Attorney 
General, who has come to this place and preened himself in front of all members as having been a previous 
senior prosecutor, which he left to become a law lecturer, lecturing in criminal law, well knew at the time that he 
spoke these words to the public of Western Australia that in 2004 the Criminal Code was amended by the Labor 
government to include section 557G. The Attorney General knows that. Section 557G, which was introduced 
six years before the Attorney General made this infamous claim to all of Western Australia, provides that anyone 
apprehended carrying an item for the purposes of graffiti is committing an offence and is liable to a penalty of 
$6 000. He did not want to tell Geoff Hutchison that; he played Geoff Hutchison for a sucker. He thought the 
radio presenter would likely not know about section 557G, and he knew the microphone was open to all of 
Western Australia. In one elongated sentence he perpetrated this massive dishonesty on the public of Western 
Australia, that if the police saw this youth in Northbridge holding this can of spray paint and he was a repeat 
graffiti offender, they would be powerless unless the Attorney General’s new Prohibited Behaviour Orders Bill 
2010 was passed. What a public lie that was—it is disgraceful! 

That was not the only piece of legislation that came forward in 2004 to deal with this sort of behaviour.  



Extract from Hansard 
[ASSEMBLY - Tuesday, 17 August 2010] 

 p5617b-5643a 
Mr John Quigley; Acting Speaker; Mr Eric Ripper; Mr John Kobelke; Mr Roger Cook; Ms Margaret Quirk; Ms 

Lisa Baker; Ms Adele Carles; Mr Rob Johnson 

 [3] 

The Criminal Investigation Act was passed in 2004. Part 4 of the Criminal Investigation Act is headed 
“Miscellaneous Official Powers and Duties”. Section 27, which the Attorney General knows chapter and verse, 
is headed “Suspects and others may be ordered to move on” and gives the police the power to seize things and 
make move-on orders on the spot. The reckless youth, who is a repeat graffiti offender and who is seen 
wandering through Northbridge with a spray can in his hand, can have his spray can removed and can be given a 
move-on order on the spot under the Criminal Investigation Act for the purpose of investigating the offence. Do 
members know what would happen if he were to break that move-on order? He would be liable to 12 months’ 
imprisonment or a $12 000 fine. The Attorney General did not tell that to Geoff Hutchison or his ABC 
listeners—he played them for suckers. The penalty in the Criminal Investigation Act is greater than the penalty 
in the Prohibited Behaviour Orders Bill, which is six months’ imprisonment and/or a $10 000 fine. A great fraud 
has been perpetrated on the Western Australian public. What has the Attorney General said? He has told the 
Western Australian public that the police do not have adequate powers to deal with this youth. Members should 
think about it. They can give this youth a move-on order and move him on straightaway, and they can summons 
him on an offence resulting in a fine of $6 000. Also under the Criminal Investigation Act, as the Attorney 
General well knows, if the police suspect that he might repeat the conduct, they have the power of arrest. They 
can arrest him on the spot and take him off the streets. They can present him to a magistrate who can fine him. I 
know that many people will ask what good that would do. I am not being party political, and Attorneys General 
should not be party political. I will come to talk about some previous Attorneys General, such as Ian Medcalf, 
QC, and others for whom I have the utmost respect. They did not misinform the public. The Liberal government 
introduced a good piece of legislation in 1994 under Attorney General Cheryl Edwardes. I refer to the Fines, 
Penalties and Infringement Notices Enforcement Act. If the repeat offender does not pay the $6 000 and it 
remains in default, the police can issue another warrant, bring him back before the court and make an application 
for a work development order. The person who is seen in the street with a spray can be brought before the court 
and made the subject of a work development order. That work development order can include community work, 
such as cleaning graffiti off Northbridge walls. For the Attorney General to insult Geoff Hutchison by telling 
him a lie and to perpetrate a blatant untruth on the public of Western Australia is one of the lowest acts I have 
seen in public life. Attorneys General occupy a special position in the body politic and are not like normal 
ministers. There is a prequalification to being Attorney General, as the Attorney General knows. Indeed, the 
Leader of the Opposition, the Deputy Leader of the Opposition and the Premier cannot be the Attorney General 
because, as set out in section 154 of the Supreme Court Act, the Attorney General shall be a legal practitioner in 
the state of Western Australia—the Attorney General has to be a lawyer. Of course, to become a legal 
practitioner in the state of Western Australia—I became a legal practitioner some decades before the Attorney 
General became a legal practitioner—one must go to court number one on admissions day and sign the bar roll 
after first being administered the oath. That oath binds those who take it to observe the professional conduct 
rules for lawyers at all times whether or not they are acting as a lawyer. An Attorney General has a responsibility 
to be honest in his dealings over and above normal cabinet ministers because he is an officer of the court. Our 
Attorney General, who is an officer of the court, has perpetrated a great dishonesty upon the public of Western 
Australia. What is his motive for doing that? His motive in being dishonest has been laid out by none other than 
a former chief judge of the District Court. It is dishonest acts such as misleading the public that create 
apprehension, anxiety and fear in the public, which is then receptive to extreme measures. That is what has 
happened in this particular case, and it will continue because there will be no backing down by either side. This 
is odious legislation.  

The issue is not only that the Attorney General has been dishonest about the existence of certain laws with Geoff 
Hutchison and his listeners. I pause for a moment. Given that many lawyers will read this speech, I will refer to 
the Law Society of Western Australia Professional Conduct Rules to remind lawyers, judicial officers and 
members of the Legal Practice Board of Western Australia of the fact that at the time that the Attorney General 
went on Geoff Hutchison’s program and practised this monstrous act of dishonesty, he said that he was the 
Attorney General. In other words, he said that he was speaking as a legal practitioner. Rule 2.2 of the lawyers’ 
professional conduct rules provides that —  

A practitioner must not engage in conduct, whether in the course of practice or otherwise, which is 
dishonest or likely to a material degree, to: 

(a) be prejudicial to the administration of justice; or  

This dishonesty certainly does that. It continues —  

(b) bring the profession into disrepute …  

For the Attorney General to go on public radio and practise such a monstrous display of dishonesty on the public 
of Western Australia by misleading them about the existence of important provisions in the Criminal Code and 
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the Criminal Investigation Act is nothing short of serious professional misconduct. That will not worry the 
Attorney General too much because, by reason of the Legal Profession Act, he is on the Legal Practice Board. 
That might present a conflict of interest that other people in the profession might like to pursue. It is not my job 
as the shadow Attorney General to pursue, but other people in the profession might be of the mind to do so after 
realising what a monstrous act of dishonesty has been practised against the public of Western Australia. They 
might like to lodge a formal complaint. I will leave that to the legal profession. I will deal with this issue on the 
floor of the chamber.  

I said earlier that I would refer to some other Attorneys General. Having been admitted in 1975—I had been 
clerking before that—I recall many previous Attorneys General. I will not refer to recent Attorneys General, 
because it is always too controversial to do so. Our memories are driven by our political thinking. In referring to 
Ian Medcalf, most members here would not know whether he was Liberal or Labor. The esteemed Ian Medcalf, 
QC, worked at Robinson Cox. Many people here would not remember that firm, but it was the forerunner of 
Clayton Utz. He was the senior partner at Robinson Cox before entering the Legislative Council. He had the 
highest integrity. Meddie would never practise dishonesty, not on radio, nor in the Parliament House courtyard—
not in a fit. Similarly, his successor, Hon Joe Berinson, QC, would do the same and not practise dishonesty. He 
was Attorney General during the WA Inc and every document that he released was closely examined. He was 
given meritorious mention in the WA Inc report because he saw his job as providing quality legal advice to 
cabinet. One can only imagine what the bloke opposite says when he goes into cabinet. If he has been prepared 
to mislead the public of the Western Australia, goodness knows what he has said behind the locked doors of 
cabinet.  

The ACTING SPEAKER (Ms L.L. Baker): Member, I need to stop you there to remind you of standing order 
92, which states that imputations of improper motives are disorderly other than by substantive motion. In other 
words, any imputation that the Attorney General is deliberately lying is not —  

Mr J.R. QUIGLEY: I never said he was deliberately lying. I said it was blatantly untrue.  

The ACTING SPEAKER: I understand that. It goes to the motive of the Attorney General.  

Mr J.R. QUIGLEY: On the motive of the Attorney General, I do not go any further than what the Chief Judge 
of the District Court said—that is, to dishonestly create a climate of fear so that the population will become 
accepting of extreme measures. 

As interesting as that discourse is, I must move on. The Attorney General had spoken previously on the 
Hutchison program. This is how he framed the charge — 

… what I think is … that this is a matter of balance and priorities and our priorities are a Government 
are firmly and squarely in the quarter of punishing those people who continually transgress against the 
community and its interest and the other side of politics takes a different view. 

I remind the public of Western Australia and the radio show presenter, Geoff Hutchison, that it was the Labor 
government that introduced these very heavy laws for carrying graffiti items. I remind the Attorney General that 
it was the Labor government that introduced the move-on laws. Once again, this false charge made against 
Labor, that the Liberal government is tough and Labor is soft, exposes the Attorney General when one looks at 
the legislative record in the Assembly. The Attorney General has not done anything to up the penalties against 
graffiti artists. That was Labor. Given that the police have extensive powers to deal with these matters, why is 
the Attorney General going to these extraordinary lengths, which will besmirch his reputation forever—he will 
never get past this—of going on a statewide radio program and being blatantly dishonest? Why would he do 
that? 

The ACTING SPEAKER (Ms L.L. Baker): Member for Mindarie, I remind you that you cannot make 
imputations about the motives of the Attorney General, and you are. You cannot even quote someone else you 
have heard. 

Mr J.R. QUIGLEY: With respect, if I can be heard on that point, I did not ascribe motive to him. I posed the 
rhetorical question: what is his motive? Why would he do that? Why would he be blatantly dishonest, because 
that is what he is being? 

Let us look at the existing law. The Attorney General well knows about section 557, because in the example of 
the recidivist offender that he read out in answer to the dorothy dixer the other day, he twice described the 
offender, whose identity we properly do not know because he is a juvenile, as having been charged with carrying 
graffiti implements. It was not just that he knew it as an academic exercise from his notebooks down in his 
library. Members might recall that I called for the Attorney General to table the documents that he was reading 



Extract from Hansard 
[ASSEMBLY - Tuesday, 17 August 2010] 

 p5617b-5643a 
Mr John Quigley; Acting Speaker; Mr Eric Ripper; Mr John Kobelke; Mr Roger Cook; Ms Margaret Quirk; Ms 

Lisa Baker; Ms Adele Carles; Mr Rob Johnson 

 [5] 

from when he went through all those convictions, and he resisted and said, “No; they’re my own notes.” The 
Speaker looked at them and said that they were the Attorney General’s notes. What was in the Attorney 
General’s notes? He has noted that this person has been convicted, on more than one occasion, of offences under 
section 557G of the Criminal Code, which deals with carrying a graffiti instrument—the very section that the 
Attorney General denied the existence of to the whole of Western Australia. He knew it at the time. He even had 
it in his notes that this offence existed, but he did not want to let the public of Western Australia know that, 
because if he let the public of Western Australia know that, and know about section 27 of the Criminal 
Investigation Act, which deals with move-on notices, his whole argument would start to fall away. 

When the truth is put out there, together with the failed British experiment, we can see that the whole basis for 
this legislation is built on a falsehood. The falsehood is that, without this legislation, there is no way for a court 
to have control over the future conduct of an offender. We know, as does the Attorney General, that that is false, 
false, false. As I have already explained, if a person is arrested and fined, and if he does not pay the fine, he can 
then be brought back before the court and made the subject of a work development order. The Attorney General 
knows that. If that person is charged alternatively with an antisocial offence, which carries a term of 
imprisonment, a different suite of orders is available to the court under the Sentencing Act. That suite of orders 
includes a community-based order, which has an element of supervision, and an intensive supervision order, 
which certainly has an element of supervision and carries punishment. But the Attorney General does not want to 
mention all the orders that are available to the court already.  

In opposing this law, it is not as though Labor is saying that it wants to do away with orders that govern people’s 
conduct into the future. A full suite of those powers is already available to the courts. For the Attorney General 
to go on public radio and assert otherwise is disgraceful conduct for an Attorney General, the likes of which 
comment I have never heard before. That is why Attorneys General in the past have been a little non-political, 
because their faithfulness first and foremost as an officer of the court is to the law. It is not as though this 
disgraceful conduct was not inevitable, because I said to the Attorney General during the debate on the stop-and-
search powers that if he wanted to go into partnership with the member for Hillarys and start advancing the 
extreme measures that the member for Hillarys would want him to advance as Attorney General, he would 
forever stain his reputation—and he has. We all know, and surely anyone who sits in this chamber knows, that 
the member for Hillarys is as silly as a chook with two heads! Following the member for Hillarys’ legislative 
program was inevitably going to lead to disaster, as it has at the moment.  

I have covered the point that without prohibited behaviour orders, there is a whole suite of orders and 
punishments that the courts can mete out to the sorts of offenders the Attorney General wishes to ensnare by 
prohibited behaviour orders. So why go ahead with prohibited behaviour orders? There is one stark difference. 
There is one feature in prohibited behaviour orders that does not exist in those other orders. Those other orders 
place far more onerous conditions upon accused people than prohibited behaviour orders ever will. Those other 
orders are community-based orders, intensive supervision orders or even, at the lower end, conditional release 
orders, and certainly work development orders under the Fines, Penalties and Infringement Notices Enforcement 
Act 1994. The stark difference is that those pieces of legislation do not have the part that the Attorney General 
really wants—that is, the name-and-shame power. That will take this country into uncharted territory and will do 
what no other country in the world has done, not even the countries that formerly lived behind the Iron Curtain. 
Not even Britain was prepared to run a government internet site whereby everyone who had ever been made the 
subject of orders would have their photograph, their residential suburb and everything about the orders put on the 
internet site. This was not even done in Britain in the experiment that proved the failure of these orders. Britain 
tried to make publication commensurate with the offence. It was noted in Britain that the anti-social behaviour 
was usually localised—such as we would see in Northbridge, Scarborough or somewhere like that—so it had 
localised publicity. The courts in Britain could order that there be a letterbox drop within, say, two kilometres of 
the person’s offences or posters could be put up at bus stops, on buses or on walls in the particular area. In 
Western Australia the Attorney General is taking a great leap into the dangerous unknown and is doing it on the 
basis of a lie, which I have already detailed. The great leap into the unknown is to maintain this information on 
an internet site, which is the hideous, odious and totally repugnant position of this bill, despite the fact that there 
are all these other orders such as CBOs, ISOs and WDOs. This is the Attorney General’s little baby. This is what 
he is insistent upon. Members should think about it for a moment.  

Although he pooh-poohs this idea, I will get my chance to cross-examine him during the consideration in detail 
stage of the bill. Under clause 8 of the bill, a prohibited behaviour order can be applied for by the prosecution 
after conviction and prior to sentence if it is a second antisocial offence conviction within three years of a 
previous offence. Despite the fact that the Attorney General told the house that this measure is to catch the worst 
of the worst—namely, those who have 20 or 30 convictions in a three-year period—this provision before 
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Parliament is for two minor offences. Therefore, after the second offence, the offender is placed up on the 
government internet site! That was provided for in clause 34 of the green bill.  

Lamentably, the house rose for six weeks, during which time the Attorney General stirred his tea slowly looking 
at the bitter leaves to see what little bitter nasty measures he could add to this bill to crush people even further 
for the rest of their lives. The Attorney General came up with this special provision, the Porter provision, which 
is the most disgraceful provision in this bill. The Attorney General changed clause 34 to include subclause (8), 
which was not in the green bill but which has been added to this hideous piece of legislation. This subclause 
provides that — 

A person may republish in any manner something that has been published under subsection (2).  

That is, something that has been published on the government internet site can be republished in any manner. 
This is an invitation to all those people out there in internet land to start their own Facebook hate pages and to 
take screen captures off the government internet site and place them on their own hate-page sites. We have seen 
this phenomena in the eastern states. It happened in Queensland after, I think, a bad traffic accident when a 
Facebook hate page was started by some young people against the person they believed to be responsible for the 
accident. My recollection is that that person took their life. Similarly, in Victoria, following incidents in a 
schoolyard, a Facebook hate site was started, again, against some poor young person who was driven to suicide. 
Now, the Attorney General, having had six weeks to look at his bitter tea-leaves and to wonder what further 
nastiness he can come up with, has decided to give parliamentary imprimatur to anyone who wants to start a 
Facebook hate site about any person in this community. The Attorney General will give these people permission 
to take from the taxpayer fund–generated government site not only the photograph, which he is legislating that 
the Commissioner of Police must hand over to his CEO, but also details of the person’s residential suburb, his 
name and the details of his offence, and put them on a Facebook hate site. Clause 34(8) will be known as 
“Porter’s Facebook hate site”, because that is what it is designed to do.  

It is dishonest to come into this chamber and say, as the Attorney General so duplicitously said—I am having 
trouble with that word; it is, like Lamborghini and spaghetti, is it not, Madam Acting Speaker?—that publication 
is only so that other people can assist in locating offenders. If that were true, which it is not, it would mean that 
some tech-savvy young person with an iPad like mine who is having an alfresco dinner in Northbridge on a 
Friday evening and sees a person walking down the street can think to himself, “Oh, that looks like the person on 
the government website.” He can check the site and hail the policeman on the other side of the street to pick up 
Billy Bloggs. If that were the Attorney General’s true motive, there would be no need for the “Porter Facebook 
hate clause”. There would be no need! How does this clause, which allows third parties to publish on the internet 
in their own hateful ways, advance the detection and prosecution of offenders? We only have to go to blog sites 
to see what happens out there. It is a really mean and cruel world out there in the blogo-sphere, because everyone 
blogs anonymously. We have seen the damage that Facebook sometimes does.  

I will come to the appeal provisions in due course when I get to question the minister during consideration in 
detail as we oppose this legislation, as I said, root and branch; that is, from the very top to the very bottom, 
Labor will not compromise. There are appeal provisions. If a person thinks he is unfairly made the subject of one 
of these orders, he can appeal to the District Court the conviction for the second offence within the three years 
that trips the legislation. In, say, three months’ time, the District Court hears his appeal, passes judgement, sets 
aside the conviction and awards costs for the appellant. That happens from time to time. Presumably, the 
government will then take down his information from the website because the person is no longer deemed to be a 
hoon, but the government cannot recover the information from Porter’s Facebook hate site that people will use to 
harass this young person for the rest of his life. This is the Attorney General’s special! This is his bitter pill for 
the community of Western Australia. It is a bitter pill driven by dishonesty. This legislation is flying on the 
wings of a lie; it is borne on the wings of dishonesty. There is no cure for that.  

However, the legislation has immediate appeal for all those people out there who want to harass people on the 
internet. It could be that a person is going for a job in 10 years’ time. That person’s conviction has been 
overturned, but a competitor for a public service position starts disseminating via email lists Porter’s Facebook 
hate site. Can members opposite imagine it? It is a well-known fact that our Indigenous brothers and sisters are 
most frequently subjected to move-on orders; that is, they are disproportionately represented in move-on orders, 
as they are overrepresented in the prison system. Indigenous people are a most vulnerable people, and 
Indigenous young people, as a lot of them come from dysfunctional or broken families, and many are burdened 
with foetal alcohol syndrome and blighted with homelessness and poor education, are among the most 
vulnerable. I am not saying that we should not punish them. I am not saying they should not be punished when 
they do wrong. Do not misread me, members sitting on the back bench. I am not saying that there should be no 
punishment. It was the Labor government that introduced section 557G of the Criminal Code, with a $6 000 fine, 
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to give them condign punishment. However, I say that it will not be long before we see in Western Australia 
Facebook hate sites under the Porter provision that will allow to be published the details of Aboriginals who 
have a prohibited behaviour order or Muslims who have PBOs or people from Beaconsfield who have PBOs.  

This has never happened before in the western world. I will tell members why it has never happened in the 
western world and why it has never happened in another state of Australia. Unlike the wild west now, with 
Attorneys General who went before the current Attorney General, there was respect for our international 
obligations and the treaties this proud country signs on the world stage. Back in 1995, one of the treaties this 
country signed on the world stage was the United Nation Convention on the Rights of the Child. That 
international covenant prescribes that criminal justice systems when dealing with minors must deal with those 
minors anonymously, and that at all times the welfare of the child will come first. The Attorney General read that 
and then used it as toilet paper. He has no respect for Australia’s international obligations. He has no care for the 
reputation of this great state in the commonwealth of Australia or in the larger world. This is a world first—make 
no mistake about it. We do not know what is coming out of North Korea, but in all those socialist countries and 
in all of Western Europe and Eastern Europe, this is a world first. Those countries recognise the international 
Convention on the Rights of the Child. The Attorney General, who should be protecting our democracy, does not 
give a wit for our international treaty obligations. He would rather be dishonest in his public presentation, as I 
say, on the wings of a lie, to deliver into this Parliament the most odious legislation. The Attorney General does 
not even have any regard for his own professional reputation, given that the professional conduct rules require 
and prohibit a legal practitioner—which he is in his public discourse—from being dishonest or bringing the law 
into disrepute. They are my opening remarks on this bill and why members on this side are opposing it, why we 
are not scared to oppose it, and why I am not scared of government backbenchers who say that we are soft on 
crime. They know that we introduced section 557G of the Criminal Code. It was not this government; it was the 
Labor government that introduced a $6 000 fine for carrying a Texta—for heaven’s sake!—that had a tip wider 
than six millimetres. One could get a $6 000 fine for that!  

I am not going to squib this. We are here to oppose this legislation, root and branch! Let me tell members what 
happened in the United Kingdom with this failed experiment. So popular was this at the outset, when it was first 
announced back in 1999–2000, that when the Home Office did a poll it came back with the result that 83 per 
cent of the population in the United Kingdom was in favour of the legislation. How much would any member in 
this place like to be returned to this place with an 83 per cent majority! After they saw it in action, and by the 
time it went, 54 per cent of the population was opposed to it! Those 54 per cent were opposed to it because the 
anti-social behaviour orders were not a help in dealing with antisocial crime; in fact, they were a hindrance. The 
reason they were a hindrance was that so many of the people regarded an ASBO—or a PBO as we will be calling 
it here—as a badge of honour. There were a lot of people who used to wear T-shirts saying, “I have an ASBO”! 
The next thing that led to the public’s disillusionment in the United Kingdom was that it placed downward 
pressure on sentences. The Home Office identified how it placed downward pressures on sentences in a review 
that was undertaken halfway through its course. The prosecution would have to ask for the ASBO before the 
sentence was struck—after conviction but before sentencing, and the Attorney General copied that provision 
here—so that the judicial officer who was striking the sentence, before he struck the sentence, knew that he was 
going to be required to place a three-year ASBO. Therefore, knowing that he was placing a three-year prohibited 
behaviour order on the accused person he tended to ameliorate the weight of the sentence he was going to give 
for the actual crime. That is the second reason that ASBOs failed.  

The third reason they failed is that everyone knew that, mostly, the chance of going to jail for breaking an ASBO 
was minimal. The Attorney General comes into this chamber and, once again, duplicitously says that 50 per cent 
of the people who break these orders go to prison. However, in a ministerial briefing session I asked one 
question, and I see the same departmental adviser in the Speaker’s gallery—I am sorry, it was not the 
departmental adviser but the minister’s own officer who responded to me. I asked, “Could you inform me, 
please, of the 50 per cent of people whom the Attorney General has stated were brought before the court for a 
breach, how many went to prison for a mere breach of the ASBO and not for being sentenced to a term for the 
substantive offence that led to the breach of the ASBO? The minister’s own adviser said, “We can’t tell you that 
because the Home Office does not keep those figures. They just say that overall 50 per cent go inside.” Once 
again, it is totally misleading for the Attorney General to come into this chamber and say that 50 per cent of the 
people go inside for a breach of an ASBO, when we cannot differentiate whether those people were going inside 
for a substantial breach of the law or for the ASBO, because the Home Office did not keep the figures. Talking 
about the figures that the Home Office did keep, when it reviewed ASBOs in the UK the Home Office made an 
observation about publication of offenders’ names—this is a point that I missed out in the run of my speech. And 
the Home Office did not even try to defend ASBOs during the Labour government’s tenure. That is incredible; is 
it not? The public servants in the Home Office were out there telling the truth about the Labour government’s 
hopeless law, which has now been sunk by the Conservatives. What a twist that is on Western Australia! The 
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Home Office said that the main purpose of the publication of offenders’ names on posters and through letterbox 
drops was not to deter criminals or to assist in the apprehension of criminals; the main purpose was to try to 
convince the public that the government was attempting to do something. No wonder they withdrew the whole 
thing! It was a sham, a gimmick, as identified by the incoming Conservative Home Secretary.  

Let me tell members something more about these proposed PBOs. The Attorney General came into this chamber 
the other day, after he had been on air in this disgraceful performance that he made when he misled all of 
Western Australia that there were no provisions to deal with a repeat graffiti offender carrying a can of spray 
paint in Northbridge. After he made this massively dishonest representation of the law in Western Australia, the 
callers started calling in opposing it. In fact, the majority opposed it; I counted them! In the afternoon the 
Attorney General changed tack, and this is where we just cannot trust him. We just cannot trust the Attorney 
General. In the words of a mutual friend, who was not using these words to describe the Attorney but someone 
else, this involves intellectual dishonesty. The Attorney General came into this chamber on 24 June and said of 
this bill — 

This bill seeks to target the types of offences that, when viewed in isolation, are of less gravity than the 
most serious or grave criminal offences in the statutes of Western Australia, such as those I have just 
described…  

And he described categories of lower level, high volume antisocial offending. He described these as hooning, 
shoplifting and threatening or violent offending in public against persons providing public services. That is the 
sort of thing that the Attorney General described. When he went on radio last week, he talked about these minor 
offenders again. After the Attorney General got this initial adverse reaction from the public, he came back into 
this chamber and switched flanks and said that the law was not to sweep up these large volume, minor offenders, 
but was going to deal with the worst of the worst. Then he got the Premier to parrot that on the news that night—
this is to do with the worst of the worst. Yes, I know they have got a lot of funny farmyard animals—a two-
headed chook and a parrot, but that is the way it is! By then the Attorney General came into this chamber and 
said that the government was going to deal with the worst of the worst. I have the Hansard here, and it will take 
me only a moment to refer to it. Here we are! On Wednesday, 11 August, six days ago, the Attorney General 
switched from this high volume, minor offenders to —  

In 2006: destroying property by fire, stealing and aggravated burglary. In 2007: damaging property, 
assault with intent to prevent arrest, stealing, burglary, breach of bail … 

The Attorney General described a suite of some of the most serious offences in the Criminal Code. Well, 
Mr Attorney, what is the offence? The Attorney is smirking over there! Let him tell the chamber honestly: what 
is the penalty for assault to resist arrest? 

Mr C.C. Porter: What I undertook to do for you was to table the penalties —  

Mr J.R. QUIGLEY: We will get to that. 

Mr C.C. Porter: — that were given, and I am very happy to do that now.  

Mr J.R. QUIGLEY: Thank you.  

[See paper 2143.]  

Mr J.R. QUIGLEY: All of these offences that the Attorney General read out, bar about four or five, carried 
imprisonment as an option—the Attorney General agrees with that. If they carried imprisonment as an option, 
that carried with it the capacity of the court to do what I said, which is to make a strict conditional behaviour 
order. I wrote to the Attorney General straight afterwards. The Attorney General has handed me a list of 
outcomes of the court that would appear, by general community standards, to be unsatisfactory. I do not have the 
time to analyse it now, but I will do so before the consideration in detail stage. I can see on the list that there was 
a community based order in 2008. That youth got that order, which is more effective and stringent than a 
prohibited behaviour order. During consideration in detail, the Attorney General will have to cough up and 
confess that there will not be any supervision of anyone on a prohibited behaviour order, but that people on a 
community based order are supervised. I am looking at the first item on the list that the Attorney General just 
handed me. In 2008, there are a lot of no punishments, conditional release orders and community based orders, 
and in 2009 there were two periods of detention. The point I make is that the courts had available to them 
sufficient powers when dealing with this person. The courts had available powers that were far in excess of what 
is in the Prohibited Behaviour Orders Bill other than the capacity to create Facebook hate pages; they do not 
have that. Apart from that power, the court has all those powers already. If the court did not use them, that is the 
fault of the prosecution service for failing to ask for them. The prosecution service comes under two responsible 
ministers: the Attorney General and the Minister for Police, when it is the police prosecutor. If the police 
prosecutors are not seeking the right orders, it is a failure of those two ministers to find out why those orders are 
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not being used. It is a failure also of the government to make sure that the right penalties are being inflicted. I 
will ask the Attorney General about this in due course. The way for the government to do that is by the proper 
process of appeal. The Attorney General can take this matter to Chief Justice Wayne Martin and say, “Here was 
an offence to wilfully destroy or damage property and no punishment was imposed. That is insufficient.” That 
example is at the foot of the page. The proper and responsible thing for the Attorney General to do would be to 
press his Director of Public Prosecutions—under section 24 of the act the Attorney General can have discussions 
with the director—to urge an appeal. Alternatively, the man with two chooks’ heads, the Minister for Police, 
could tell the Commissioner of Police to mount an appeal. The DPP has not appealed any of these sentences. 
There was, in every one of these offences, a punishment and an outcome that was better than the prohibited 
behaviour order. They were harder, stricter, more far-reaching and punitive than a prohibited behaviour order. 
The only thing that the court could not do was to get a young offender’s photograph onto a Porter Facebook hate 
page; that is what they cannot do, and that is the only difference. We will go through this very soon. 

The government has shifted its argument to the other flank. Realising that its argument could not be carried on 
the falsehood of people carrying spray cans, it now says that the legislation is to deal with the worst of the worst 
offenders. The blowtorch will be put to the Attorney General’s belly in the consideration in detail stage because 
a challenge will be thrown to him and we will expose his dishonesty again. We will challenge him to amend his 
bill to reduce it from two offences in three years—he says 50 offences; we will settle on 30 offences in three 
years, which is 10 offences a year. He wants to make it for the worst of the worst offenders. He has switched 
flanks from minor offenders, as he represented it in his second reading speech, and from the really minor 
offenders, which he referred to on the Hutchinson program. The Attorney General deceived the hapless Mr 
Hutchinson by saying — 

… if someone has been caught as a repeat offender for graffiti in a place like Northbridge and they face 
a Prohibited Behaviour Order that says they cannot go to Northbridge and they cannot possess a spray 
can, at the moment there is nothing — 

The police can do nothing either in Northbridge or with the spray can. I have read out the law, so we know that is 
just poppycock; it is eyewash. That is just more nonsense. I have read out section — 

Mr C.C. Porter: Read the section. 

Mr J.R. QUIGLEY: I have read the section. The Attorney General did not even acknowledge the existence of 
section 557 of the Criminal Code. The prosecutor will say that that section has no application at all in the 
circumstances that he described. Section 557G of the Criminal Code states — 

A person who is in possession of a thing with the intention of using it to cause damage consisting of 
graffiti is guilty of an offence and is liable to a fine of $6 000. 

I was waiting for this slippery interjection from the Attorney General because under his prohibited behaviour 
order, to get the prohibited behaviour order the prosecutor has to show that the person was committing a further 
offence. The prosecutor must show that the person had that intention. The Attorney General is so slippery that he 
cannot be held onto with sandpaper gloves. 

Mr C.C. Porter interjected. 

Mr J.R. QUIGLEY: I have read out aloud in the Assembly the relevant proposed section. To get the order, the 
prosecutor has to show that the offender was committing a second offence. 

We will go through this legislation chapter and verse, line by line. The Attorney General’s advisers confirmed 
that the commission of no more than two offences that include an element of antisocial behaviour is required. I 
conclude by repeating a question I have asked previously. Any prosecutor can make an application for a 
prohibited behaviour order. I asked a ministerial advisor whether a person who is prosecuted under the Dog Act 
for letting a dog off a lead in a park, which causes someone alarm, has committed an antisocial offence, and the 
ministerial adviser said that it was an antisocial offence. I then asked whether it was an offence for a woman to 
let her dog off the lead in the park on a second occasion and for it to cause someone alarm. Again I was told that 
it was an antisocial offence. This legislation would see that woman, for the offence of letting a dog off the lead in 
a park twice, commit two antisocial offences and be the next subject of Porter’s Facebook hate page. 

MR E.S. RIPPER (Belmont — Leader of the Opposition) [5.07 pm]: Western Australians can trust Labor to 
protect peace, order and security in our suburbs and towns. There are three great services that state governments 
are elected to provide: community safety and education and health services. In government, we take very 
seriously our responsibility to provide effective services in each of the three key areas of community safety, 
education and health. What we will focus on is the smart and effective provision of services. We do not think it 
is good enough to win the short-term politics of the law and order debate. We want to win the peace and good 
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order and security of our suburbs and towns through policies that are based on the evidence and on research and 
that are pragmatic and effective. 

We will oppose this legislation. The shadow Attorney General and his colleagues will fight the bill detail by 
detail, clause by clause. Why will we do that? We will do that because we are sick of the law and order policies 
in this state being driven by political stunts. It is time for us to debate what is effective and pragmatic and what 
the evidence shows will work. It is time for us to focus on the detail and the evidence. It is time for us to move 
away from sound bites and short-term politics. It is time for us to get real about what is needed to deal with 
criminal activity in our community. There is a real need for evidence-based policy and for policies that work, 
and for those policies to be backed up by a commitment of resources from the state government. From now on, 
the opposition will be asking the government for the research to back up any policy that it brings to the house. 
We will be asking the government for the evidence to justify any new policy that it brings to the house in the law 
and order debate.  

There is a particular reason for the opposition taking this approach with this legislation. These measures have 
already been tried in the United Kingdom; they were introduced in the United Kingdom in 1999 by a British 
Labour government. They are now being abandoned, not by some “soft-on-crime” Labour government, but by 
the new Conservative government. Members opposite should reflect upon that; I doubt that a British 
Conservative government would abandon these mechanisms for ideological or philosophical reasons. I am sure 
that it is abandoning these measures because they are not pragmatic and they do not work.  

As I have said, smart, effective, evidence-based policies have to be backed by resources. What is the situation in 
this state? For two years we have had a situation in which resources have been constrained in our police service. 
Cars, mobile phones and motorcycles have been withdrawn from the police. Now an unidentified police officer 
has appeared on television to say that the Western Australian police car fleet is the worst police car fleet in the 
nation. 

Mr P. Abetz: Where was this evidence? 

Mr E.S. RIPPER: The member for Southern River needs to ask his Minister for Police that question. This is a 
serving police officer, and he said that police cars cannot out-muscle cars belonging to hoons. The member 
should think about that: a police officer has gone public and risked his job to reveal that the police are being out-
muscled by dangerous drivers and hoons. That is something that the government should be thinking about. 

We need effective policies against crime. We owe it to our community to deliver better protection from criminal 
and antisocial behaviour, but our responsibility goes beyond sound bites and short-term, day-to-day politics; our 
responsibility is to look at the research to determine what works, adopt the mechanisms that work and properly 
resource them. This legislation is a law and order stunt that is part of a Liberal–National government program of 
law and order stunts. That is the first reason that the opposition will not support this legislation. It represents a 
further increase in the power of the state against the individual. That assertion might be arguable if it could be 
shown that the mechanism could work pragmatically, but it has been shown not to work in the United Kingdom, 
and not after only a three-month or six-month experiment; it has been shown not to work after a decade-long 
experiment.  

If any member doubts that the legislation will increase the power of the state, I will quote from the second 
reading speech. It states — 

They — 

That is, PBOs — 

are designed as a practical mechanism to prevent further offending by enhancing the capacity of the 
state to restrict and monitor the behaviour of such offenders. 

Further along, the second reading speech states — 

In all instances, it should be recognised that despite criminalising behaviour that would otherwise be 
lawful, PBOs will be applied in situations in which offenders have engaged in a pattern of sustained 
unlawful behaviour. 

Let us reflect upon what we are being asked to support here. We are being asked to support an ill-defined 
expansion of state power against the individual. We are being asked to support a mechanism that will criminalise 
behaviour that would otherwise be lawful for some individuals. We are being asked to support these changes in 
circumstances in which we do not know what sorts of behaviour the courts will ultimately criminalise as a result 
of the power that is now being extended to them in respect of individuals. As members of Parliament, we should 
always think carefully when we are asked to expand the power of the state against individuals. We should do so 
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only in situations in which there is an issue that needs to be dealt with and there is evidence that the proposed 
mechanism will be effective and properly resourced by the state. 

As the shadow Attorney General has already indicated, we have had a dishonest set of justifications from the 
Attorney General. The Attorney General first of all said that the legislation was designed to deal with a plethora 
of minor offences for which the courts are not imposing sufficient punishments. Challenged on this assertion, the 
Attorney General changed tack and said that he was really dealing with cases of serious repeat offenders. He 
then began to cite the records of serious repeat offenders and argued that powers to deal with serious repeat 
offenders are lacking. That is an issue that the opposition will take up with vigour in the debate that follows, 
because our view is that the powers to deal with the worst of the worst serious repeat offenders are not lacking, 
despite the Attorney General citing the records of such offenders as justification for this legislation. 

The Attorney General has now retreated from citing the cases of minor offenders and moved to what he regards 
as a more defendable line, and he has begun citing the cases of serious repeat offenders. However, we should 
make no mistake: this law will not apply only to serious repeat offenders. This law will be applicable to many, 
many other people in our society. The Attorney General has to decide what his justification really is and who he 
is really targeting. If his justification is that the legislation is designed to deal with serious repeat offenders, he 
has to target those serious repeat offenders with this legislation. 

The second broad reason that the opposition is opposing this legislation is the proposal to identify juvenile 
offenders. For many decades in advanced countries like ours, special consideration has been given to the position 
of juvenile offenders. Despite the serious offences that some juvenile offenders commit, there is an 
understanding amongst people who really know something about this issue that young people can be immature 
and impulsive, can often be at a stage where they are testing boundaries and will often commit one or two 
offences but then go on to lead very productive lives. Regrettably, there will always be a small group of young 
people who run off the rails and commit many, many offences. Nevertheless, anyone who knows anything about 
juvenile justice knows that the prospects for rehabilitation of children and young people who offend are much 
better than the prospects for rehabilitation of adult offenders. There is a special opportunity for the rehabilitation 
of children and young people who offend, and there is a danger of doing permanent damage to their lives if they 
are mishandled at that stage. Why should young people aged 15, 16 or 17 who have committed an offence, 
perhaps a serious offence, because of their stage of development and their lack of control over impulses, be 
identified for the rest of their lives? Will they never be allowed to live down what they did as young people? 
Who in this place would like to be held absolutely accountable for everything they did when they were 14, 15, 
16 or 17 years of age? What this legislation proposes to do is absolutely wrong in its treatment of young people. 
This legislation proposes to brand those people subject to it for the rest of their lives as a consequence of their 
youthful misbehaviour.  

I do not minimise at all the damage that can be caused to other people by the offences of juveniles. People 
deserve to be protected from the offences of juveniles, just as they deserve to be protected from the offences of 
adults. But we want effective, long-term protection from crime; we do not want young people who could be 
rehabilitated named, shamed, and put on the criminal track for the rest of their lives because opportunities for 
rehabilitation and advancement in life will be denied to them because they have been publicly identified. 

This is about care for young people and their opportunities in life, but it is also, pragmatically, about care for our 
community. We want to reduce repeat offending and promote rehabilitation. People must be punished for the 
offences they commit, but we do not want them committing other offences and so we must do something to 
promote rehabilitation. The naming of young people is completely counterproductive to the overall objective of 
reducing the level of crime in our community. 

The third broad reason why we oppose this legislation is that it will result in resources being diverted from more 
successful ways of dealing with crime to this mechanism, which has been unsuccessful in the United Kingdom. 
There is not an unlimited state budget for community safety; there is not an unlimited state budget for anything. 
We must use our scarce taxpayer resources for the most effective anticrime measures. Every dollar spent on an 
ineffective law and order stunt is a dollar that cannot be spent on something that will really protect the 
community against crime and really reduce the impact of victimisation in our community. When the government 
plays short-term politics on law and order issues, in the long term it actually reduces the community’s protection 
against victimisation. That happens because resources are diverted from pragmatic, smart, effective, evidence-
based policies to sound bites, political stunts, and policies that the government can put into a political pamphlet 
but will not actually result in the community being better protected against crime. 

We are not going to debate this legislation at a high philosophical political level, as the government wants us to. 
We are going to debate this legislation on the detail. We have people on this side who know much more about 
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the detail and much more about the law than people on the other side. We will fight the government on that 
detail and we will fight it and debate it with our better knowledge and our knowledge of the detail. I do not claim 
that knowledge myself, but people on our side—particularly the shadow Attorney General—are more than 
capable of deconstructing what is simply another stunt in a long line of political law and order stunts from this 
government. 

MR J.C. KOBELKE (Balcatta) [5.24 pm]: I rise to speak against the Prohibited Behaviour Orders Bill 2010 as 
someone who was Minister for Police for a few years and sees the need to make sure that we have effective 
action to make our community safe. I am also aware, as I think nearly every member is, of the problems in our 
electorates and suburbs for victims of crime. The improvement of community safety in the area of serious crime 
and the whole range of nuisance crimes that impact on people’s ability to enjoy their homes and the benefits of 
our community is a real issue. The opposition wants to make sure that we have laws that help to deal with crime, 
make our community safer, and allow people to enjoy the wonderful environment of Western Australia. We do 
not need laws that are simply about political grandstanding being used to promote and spread the fear of crime in 
the community and give some false hope that the government will actually do something to help. I will talk 
about real leadership when faced with the difficult problems of trying to tackle issues in a way that will be 
effective, as opposed to just selling people a dud—a product that will not help but may be used for short-term 
political advantage.  

Prohibited behaviour orders are exactly such a thing. Most of the Attorney General’s second reading speech 
described the problems he would like to tackle; it contained very little justification for why this bill will work. 
There is very little—if anything—to justify the efficacy of this particular piece of legislation. I am not convinced 
that whatever small benefits might flow from this legislation will not be overwhelmingly outweighed by the 
negative implications. As we all know, the United Kingdom had legislation, on which this bill is based, that 
allowed for the imposition of anti-social behaviour orders, or ASBOs, and the incoming Conservative 
government has abandoned them because the problems far outweighed the benefits. This government has 
planned this; this is the run-up to a federal election and it wants to beat the law and order drum. We have seen 
that with Tony Abbott; he can do absolutely nothing about law and order and about making our streets safer, but 
he has to beat the drum because people out there want to know what governments are going to do about it. We 
have a whole lot of hotchpotch nonsense at the federal level, with the promise of a Crime Commission addition 
to try to deal with crime, but it could be driven more effectively in various ways with the commonwealth and the 
states. We do not have leadership at the state level that will craft solutions to our problems and put in the 
resources and the drive to make them work. 

The whole issue of community safety is one that needs to be debated and highlighted—hopefully in a 
constructive way—so that we can suggest some solutions and make improvements. Western Australia has 
serious crime, and in the past few days the news has been about people being murdered on the streets of Perth, a 
near riot in Northbridge, with bricks and boulders being thrown, and school students taking guns and knives into 
schools. These are the real law and order problems. What is the government doing about them? It wants to float 
this political idea to take the heat off the fact that it is failing in the critical areas. That is the issue. This is a 
government that is failing and taking resources out of police. The Attorney General says his government 
supports police 100 per cent, but it took three per cent out of the police budget. How can the government say it 
supports police 100 per cent if it cuts the police budget by three per cent? It does not support the police. I will 
talk later about the importance of police.  

I will touch briefly on the bigger picture that this legislation is supposed to be a part of. Serious crime and 
organised crime is a real concern. When I was police minister, a lot of resources went into setting up a special 
unit. I am not in a position to judge how effective it has been, but we have seen how many amphetamine 
laboratories have been closed down and the various actions being taken against organised crime groups. On the 
surface it looks like very serious effort has been, and is continuing to be, put in. Then there is the whole range of 
lower-level crimes and nuisances in our communities. Quite rightly, our constituents come to us wanting help to 
address those crimes, such as disputes between neighbours, and over the many years I have been in Parliament I 
have found it very difficult to solve them. Sometimes there will be a bit of criminality in it, but often a minor law 
is being breached, such as barking dogs et cetera, that impinges on other people. Will the provisions of the 
Prohibited Behaviour Orders Bill be used against a person who cannot control his barking dogs? Will it be used 
at that low level? We need better laws to help people in those situations. We also need to take into account the 
fact that although the government has said that crime rates are going down—they went down when we were in 
government and they continue to go down overall—some areas remain real concerns. We are not achieving the 
results that we want to achieve.  

In addition, there is an issue with the perception of crime. One can see from the statistics that the number of 
seniors who are victims of crime is very low. However, most of the seniors that I have talked to live in fear of 
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being victims of crime even though the chance of being a victim of crime is very small. The fear of crime is a 
huge burden on our seniors. It is very important that we not only tackle crime more effectively but also provide a 
greater level of security and certainty in the community. There are programs in the community to help with that. 
For example, some local governments offer security systems for older people. We can do a range of things and 
we must continue to do a range of things, because the fear of being victims of crime can lead to adverse impacts 
on those whom we represent and want to protect.  

People want the government to provide them with greater safety. They want to be protected from the criminal 
and unlawful elements in our community. They want to see improvements. They do not want the government to 
bang the drum on law and order and introduce a vehicle that will not deliver improved safety in our community. 
We are all aware of the anger people feel when their neighbours and fellow citizens are the victims of appalling 
crimes. We must ensure that there is greater safety in our community, that people in our community are looked 
after and that the culprits who commit crimes are brought to book and locked away. We want to ensure that that 
happens. This bill will not do that. It does not deal with that area at all. We need to ensure that the government 
applies itself to the task of improving safety in our community and that it does not simply play political games. 

Perhaps the issues are too complex for this government to understand and deal with. We know that the Liberal–
National government is a lightweight government that has very little talent. Some members on the backbench 
might have talent and might be prepared to have a go. However, everyone knows that other than the Premier, the 
Attorney General and one or two others there is very little talent in the government. The complex task of making 
our community safer is beyond the government so it has to grasp at political branches to hang on and use stunts 
to try to convince the public that it has an agenda to make our community safer. The community will soon come 
to see that the legislation we are debating tonight offers no such comfort. It will not improve things; rather, it has 
the potential to make things worse. We need to be smart about solving law and order problems. We need to 
tackle the causes of crime, otherwise we will continue to chase ourselves. We will continue to spend more and 
more taxpayer dollars on more police and prisons while the problems continue to get worse. We need to tackle 
the causes of crime and antisocial behaviour.  

We need not only tough laws but also an effective police force and a judicial system that works effectively when 
the police apprehend people and bring them before the courts. I will not debate those issues tonight; however, a 
range of other issues needs to be put together. I acknowledge that the government is making progress in some of 
those areas. However, it has to get the mix together and this bill is not part of that mix. When we were in 
government we resourced the police in a way that they had never been resourced. For example, we increased the 
number of police. From the time the Gallop government was elected in February 2001 to December 2008—we 
had lost government by then, but all our training programs and courses were lined up—the number of full-time 
equivalents in the Western Australia Police grew from 4 810 to 5 585, an increase of 775 full-time equivalent 
police officers or a 16 per cent increase in police numbers. I remind members that during the last four-year term 
of the Court–Barnett government, there were no additional police officers because the government had no money 
to increase police numbers. In our nearly eight years of government, we increased police numbers by 775 
officers. More than that, we provided the police with greater resources. Under the Labor government, WA 
became the first state to issue its officers with Tasers. We also implemented a new communication system so that 
police officers could query whether someone had a firearm or do identification checks from their cars. We made 
sure that the police were restructured, reinforced with numbers and supplied with the wherewithal do their job 
effectively. What have we seen under this government? There has been a reduction of three per cent and cuts 
here and there. The government has taken its eye off the ball in terms of making sure that our police are properly 
resourced to make our streets safe. In the absence of an effective police force, two elements serve to drag down 
the whole system. First, if there is no deterrent in the law and if the penalties are not tough enough, people will 
commit a crime knowing that the chances of getting caught are slim. Second, if we do not have a well-equipped 
and effective police force, the baddies that we need to arrest, convict and lock up have a much better chance of 
getting away. The government has given a commitment to increase police numbers. It gave an election promise, 
but in terms of our police it has not kept up to the mark.  

Mr R.F. Johnson: Yes, we have.  

Mr J.C. KOBELKE: Why did the government cut them by three per cent? 

Mr R.F. Johnson: You’re talking rubbish. We haven’t cut them back by three per cent at all. 

Mr J.C. KOBELKE: Did the government not cut the police budget by three per cent?  

Mr R.F. Johnson: We didn’t cut police numbers; that’s what you were talking about.  

Mr J.C. KOBELKE: No, I said the police budget. 

Mr R.F. Johnson: Originally you said police numbers.  
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Mr J.C. KOBELKE: I thank the Minister for Police for his interjection, because he has confirmed the point I 
made earlier; namely, that there is not much talent on the other side of the chamber. Members who do not listen 
to what members have to say and who make silly interjections do not add to the quality of the debate. The 
minister’s interjection has revealed the problem. How can the Minister for Police deal with law and order 
effectively and ensure we have an effective police force when he makes silly and incorrect comments?  

What is the government hoping to achieve with the prohibited behaviour orders? As I have already indicated, 
rather than giving an explanation about what the government hopes to achieve with the bill, the second reading 
speech refers to the problem of low-level crime The second reading speech states that the provisions of the bill 
are targeted at low-level, high-volume antisocial criminal offending. They do not deal with incidents that involve 
the stabbing of a person in our city streets, which is what happened some 36 hours ago. They do not deal with 
people who throw bricks in a near riot in a central part of the city. They do not deal with students who take guns 
and knives to schools. The government is involved in political stunts and is not dealing with the serious criminal 
issues to which it should be devoting resources. In his second reading speech the Attorney General states — 

The imposition of a PBO is not intended as a punishment. They are designed as a practical mechanism 
to prevent further offending by enhancing the capacity of the state to restrict and monitor the behaviour 
of such offenders.  

I do not accept that they will do that. I will talk about that a little later. They are more likely to promote crime 
rather than provide a solution, because we are dealing with low-level crime and difficult low-level social issues 
that cause disruption to the community. They are problems that need to be tackled. We need laws that can be 
applied in a way that will be effective. This idea that we can name and shame people is more likely to backfire. 
For some, having a prohibited behaviour order will become a badge of honour. How will that help? It will mean 
that people will challenge it, they will be convicted and they are likely to end up in prison. That only adds to the 
appalling situation in Western Australia. 

The Australian Bureau of Statistics publication on prisoners in Australia, which came out only a couple of 
months ago, indicates that Western Australia is way out in front on the rate per 100 000 people of the adult 
population incarcerated in Australian jails at 260.5 people per 100 000. New South Wales was next with 204 
people per 100 000 and Victoria had the lowest rate at 104 people per 100 000. That means that in Western 
Australia, the number of people locked up in jails is one and a half times the national average and two and a half 
times the number in Victoria. 

Mr R.F. Johnson: You’d let them all out on the streets, wouldn’t you? 

Mr J.C. KOBELKE: I thank the minister for his interjection. He thinks that there are worse behaving people 
and more criminal identities in Western Australia than there are in the rest of Australia. He is saying that we 
have greater criminality in this state than in any other state. That is not my experience. Although there are 
complex sets of statistics, I could not find any figures that show that Western Australia has a greater level of 
criminal activity than do the other states. The rate jumps up and down depending on the particular crimes, but 
there is not a clear multiplier of two and a half times the crime rate in Western Australia over that in Victoria. 
The other day three people in Victoria were shot, yet this minister is saying that crime is worse in Western 
Australia than it is in Victoria. That is what he is saying. 

Mr R.F. Johnson: No, I’m not. 

Mr J.C. KOBELKE: He is saying that. He is saying that we should lock them all up. He is implying that the 
people in Western Australia are far more criminal than those in the rest of Australia. I do not accept that. There 
are certainly some people in this state who need to be locked up, but the number of people currently incarcerated 
is absolutely ridiculous. The largest part of that is driven by the incarceration of Indigenous people. In Western 
Australia, 4 075 people per 100 000 of the Indigenous population are incarcerated. What does that do for the 
state? Does that make our streets safer? Does that help us to build our community? Again, going to jail is 
actually a badge of courage for a lot of young Indigenous people; it is a rite of passage. It is an appalling system, 
but what is this government going to do about it? This law is likely to just lead to a higher incarceration rate 
among Indigenous people, particularly young Indigenous people. What is the benefit in that? Yes, people behave 
in ways that are unacceptable, but if that behaviour is at a low level, why do we want to create a new offence that 
will simply result in more people being jailed, more expense to the taxpayer and no solution to the problem? We 
need to be a little smarter and realise that playing political games with law and order does not provide a solution. 
We need to make sure that we are dealing with this in a much more sophisticated way. 

[Member’s time extended.] 

Mr J.C. KOBELKE: As I have said, there is very little substance in the Attorney General’s speech. There is 
very little in his speech about how he expects this law to work. He said — 
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This concept is related to a particular form of antisocial behaviour order used in the United Kingdom, 
known as criminal antisocial behaviour orders, which can be made only following conviction for a 
criminal offence. In crafting this legislation, the government has paid close attention to those elements 
of the UK scheme that have been most efficient. 

We have seen that the new Conservative government in the United Kingdom has judged that these orders are not 
efficient. The benefits are far outweighed by the problems, yet we are going to introduce them in Western 
Australia because it is a law and order stunt. There is no real justification for it. I will share with the house the 
experience I had when, as Minister for Police and Emergency Services, I visited the UK and asked to speak with 
people about anti-social behaviour orders, because a preceding police minister had suggested that they were a 
good thing. The government had not committed to them, but John D’Orazio had said that he liked the idea and 
was going to look at them. It was unfinished business and I thought that I should have a closer look. I had 
received mixed advice from people in Perth, but, generally, they were not very supportive. I organised to meet a 
lawyer who worked for a large council around Birmingham in the Midlands. I spent an hour or so with him and 
we went through the benefits. He was convinced that ASBOs were good and that they delivered benefits. But 
they were used for a purpose very different from that which this government is talking about. I think we are all 
very aware that in the UK, particularly before Maggie Thatcher, hundreds of thousands of people lived in council 
houses. There was, and still is, a huge amount of public housing. I cannot remember the figure, but in 
Birmingham tens of thousands of houses were controlled by this council and thousands of those were vacant. 
No-one would live in them; because of the antisocial behaviour and the lawlessness in those housing estates, 
people would not live there. That is where ASBOs were seen to work, because the subcultures were changed by 
prohibiting people with certain criminal convictions from going into a particular housing estate; they were 
banned. The problem with antisocial behaviour and lawlessness was that no-one would report to the police 
graffiti, destruction of property or more violent crimes. It was very difficult to get the people who witnessed 
those crimes to give evidence to the police. Therefore, the ASBOs were used to lock out of the estate certain 
people who were involved in antisocial behaviour. In that way, the culture was changed in the housing estate and 
people would then move back in. The council then did not have thousands of homes that were vacant because 
no-one would live there. That was the most positive benefit of ASBOs that was given to me. Is that what we 
want here? Do we have that problem? When I first became the member for Nollamara, there was a little element 
of that in Balga. There were about six blocks of three-storey units around Garrick Way and Keeble Way, and 
Homeswest found it difficult to get people to live in those units because the antisocial behaviour was such that 
there were real problems. I was involved in setting up a tenants group so that people could have more control 
over their homes. Of course, under the New North project, which was a great move driven by the Court 
government—I give it great credit for it—those units were demolished. The same thing happened in Lockridge 
and Kwinana. We do not have those problems in ghettos in Western Australia that the ASBOs or the PBOs could 
be used to address so that we could argue that they would be effective. 

What will this law be used for? Perhaps when the Attorney General responds, he might be willing to explain that, 
because he certainly did not do much in his second reading speech, other than to point out a whole range of 
problems that cause us concern and to say, “Here is a magic bullet; this is going to do something.” He did not go 
through the detail of how it will work and whether we will get any benefit from it. 

As I have said, the idea of naming and shaming people may have a positive reception in the community, because 
people are sick and tired of graffiti, hoons and people shouting or playing loud music at all hours of the night. 
They would like to think that the government has a solution to the problem, but it does not. This legislation will 
not do that. What good will it do to name and shame people with offences for minor issues who move into an 
area and play loud music? They might see that as a badge of honour. We could just be helping that counter-
culture and pushing it along so that those people seek to strike back against the wider community. That does not 
help at all. We need to make sure that we have programs that stop that behaviour and that get people involved.  

This bill criminalises activities that would not otherwise be criminal, and therefore has the potential simply to 
put more people in jail and not solve the problem. They will not get a long sentence. It might be that they did not 
pay a fine, and eventually through a whole range of events they end up in jail, but that has not dealt with the 
problem; it has simply compounded the problem. The real problem with this legislation is that it gives the 
government a feeling that it does not have to take seriously law and order in this state, that it does not have to 
deal with the problems in our schools or the lawlessness that we are seeing on our streets because the 
government has a political fix, a law and order drum to beat. I think that the public is starting to see through that. 
The public wants effective action, by not only our police and our courts, but also a range of support services—
child protection and anti-drug programs. The public wants to see the problems being tackled. This bill does not 
tackle the problems. This is the worst form of window dressing for a government that does not know what to do 
about law and order. We need to make sure that this government starts to direct its energy and resources into 
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areas that are really going to deliver safer communities and benefits to the people whom we represent. For those 
reasons, I do not think we should be supporting this legislation. I do not want to see headlines again and again 
about a student who wants to stab a girl he had a crush on or kids taking knives into schools. That is where the 
government needs to act; it is not with this sort of nonsense, which is just a political stunt and nothing more.  

MR R.H. COOK (Kwinana — Deputy Leader of the Opposition) [5.51 pm]: There are a lot of reasons we 
could oppose this bill. We find that this bill is an offence to what we believe and to the principles of our 
democratic system. We find it is an offence to our principles as members of the Labor Party. We hold central to 
our beliefs the view that a person’s economic or social circumstance should not of itself be cause for unnecessary 
interaction with the justice system and that we should not be putting in place laws that drag people into the 
justice system, simply for the sake of their social or economic circumstance. This legislation does just that. It has 
the capacity to turn people undertaking otherwise lawful activities into criminals. We could make a range of 
appeals as our reasons for opposing this legislation; however, we oppose this legislation for some very obvious 
reasons. First, and central, is that it is based upon a failed United Kingdom experiment, an effort in the UK to 
bring in anti-social behaviour orders and to run them over a decade, but then to be trashed by the incoming 
Conservative government. We oppose this legislation because it is extreme; in particular, clause 34 of this 
legislation provides opportunities for vilification and for hatred to rise in our communities. In particular, it 
provides an opportunity for people to become notorious for all the wrong reasons. We oppose this legislation 
because it is unnecessary. We do not believe that the police are hamstrung in the statutory tools that are at their 
disposal to go about their work in an effective manner. This legislation is unnecessary, and for that reason we 
oppose it.  

I have other reasons for opposing the bill that I would like to raise. One of the key reasons for me is the impact 
that this will have unnecessarily, unevenly and in an unbalanced way upon members of the Aboriginal 
community and on other disadvantaged people in our community, particularly young people and people who 
might suffer from a mental illness. I believe that this legislation will impact on those members of our community 
most of all, and in doing so will continue to criminalise people who would otherwise not necessarily come into 
contact with the justice system.  

There is no doubting the mandate for the government in some respects for this legislation. Under its policy 
document “Protecting our Community – Prohibited Behaviour Orders”, the Liberal Party signalled that it would 
be looking to the UK—this was before they had the opportunity to see that the scheme was abandoned in the 
UK. However, the government did not provide the details to the community, such that we can now see, and we 
are now looking at very extreme legislation. Often in this place we acknowledge, I guess, the clever politics of 
some of the Liberal Party’s policies, but we continue to lament that what they do is to create bad laws that will 
be to the disadvantage of our community and will not make our community safer but will simply push those 
buttons of anxiety, hatred and concern that can bubble up from time to time in our community and which the 
Liberal Party in this case has decided to take full advantage of in the context of the current federal election.  

Slogans such as those contained in the prohibited behaviour order policy are no replacement for proactive 
community policing. If there is something that distinguishes this side of the Parliament from that side when in 
government, it is that Labor stands for addressing the causes of crime. Labor is not only tough on crime, but 
tough on the causes of crime and making sure that we have the sort of programs in place that mean people do not 
necessarily come into contact with the justice system and we address the underlying causes which from time to 
time see people coming to the attention of the police. Instead, we are now confronted with these sorts of 
simplistic ideas which come when resources are being taken out of the police department. Resources are being 
taken out of the police department and slogans put on top! That is no excuse or replacement for good, proactive, 
community policing. I am very lucky in the electorate of Kwinana to have a police station that believes in, and is 
implementing, some really good community policing policies. The police officers are active in the community, 
they have strong relationships in the community and they do the hard yards to make sure that they understand 
what the causes of crime are in that community and they can actually in a proactive manner seek to go about and 
head them off before they become problems.  

Dr M.D. Nahan: Name one!  

Mr R.H. COOK: Look, member for Riverton, the officer in charge at the Kwinana police station, Senior 
Sergeant Trevor Troy, is a very effective police officer. I am sure that the member for Riverton wants to distract 
this debate by undermining the credibility of the police force in Kwinana, but I do not. I think that they do a 
really good job. I am saying to the member for Riverton that the Liberal Party’s cheap political slogans do not of 
themselves seek to make the community a better place.  

Mr C.C. Porter: And attacking the causes of crime is a cheap political slogan?  
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Mr R.H. COOK: I consider a fully resourced Office of Crime Prevention, for instance, a pretty good exercise. 
All we have here is an opportunity by this Liberal government to use a failed experiment from the UK to create 
the impression that it is doing something strong in the area of community safety in this state. But it is not doing 
anything. There is no evidence that the ASBOs, as they existed in the UK, reduced the level of criminality in that 
society. There is no evidence that they stopped antisocial behaviour. The British Home Secretary, Theresa May, 
described the laws as criminalising and coercive, whereby as many as 40 per cent—or if one believes the 
statistics from the Manchester area, two–thirds—of people on ASBOs breached those orders and therefore found 
themselves unnecessarily in the criminal system, simply for what the Attorney General describes as high volume, 
low level offences.  

Mr F.A. Alban: Meanwhile our kids are dying and being bashed in the streets —  

Mr R.H. COOK: As the member for Swan Hills has ably identified, this debate is often the playground of idiots 
who attempt to distract this sort of the debate with stupid meaningless slogans. We need a government that is 
serious about resourcing our police department so that the police can use the laws at their disposal to tackle the 
issues. 

Sitting suspended from 6.00 to 7.00 pm 

Mr R.H. COOK: Before the dinner break, I was discussing how these laws are based upon a failed UK 
experiment. They are extreme. We believe they are unnecessary, and I believe that they will impact unfairly 
upon people in our community such as people in the Aboriginal community, people with mental illness, young 
people and so forth. This is an extreme piece of legislation, and it is an extreme response to what are safety 
issues or concerns in the community. Just as other legislation that has come before this place has been found to 
be extreme, I believe this too will fail the test of the community’s analysis and be described as extreme. The 
government says that the laws are needed to give police powers that they require to keep the community safe and 
to drive down the incidence of crime. But that simply does not stand up to further analysis. The police already 
have a plethora of statutory mechanisms at their disposal that they can use to address specific concerns. We 
know that the government is proposing this legislation to fulfil a commitment that it made at the time of the 
election. That is the tried-and-true method of the bidding war that occurs on the issues of community safety at 
election time. 

The elements of this law that by far concern me the most are the implications of clause 34, which requires 
publication on a website of the details of an offender affected by a prohibited behaviour order. Such publication 
is to include the name of the person, a photograph of the person and the town or suburb in which that person 
lives. Most disturbingly of all, the laws also empower or entitle other people to then take that information and 
publish it as they see fit. Therefore, we are essentially inciting the community to continue to name and shame 
and vilify the very people we are trying to keep out of the justice system. We are driving marginalised people  
ever forward into the justice system; and, as the member for Nollamara pointed out, in the UK there were 
examples of people wearing their notoriety as a badge of honour. Rather than having a deterrent effect, the 
notoriety actually had the exact opposite effect. The effect, in that particular instance, is that young people who 
already had a serious level of interaction with the criminal justice system were seeing the publication of their 
details as a badge of honour. Although in the UK there were only paper publications—that is, the naming and 
shaming was limited to a specific area—under this legislation the naming and shaming will be via the internet. If 
someone who is the subject of a PBO that is effective in Broome moves to Perth, the PBO and the notoriety that 
comes with it will follow him because there is forever the opportunity to publish that person’s details. The 
essential tool to driving down criminal elements in our community is to keep people away from the criminal 
community—that is, to keep them out of the justice system so that they have an opportunity, if they do find 
themselves falling foul, to rectify their actions and move forward.  

This legislation is unnecessary, as I have already said. There are already ample instruments available to the 
police and the courts to effect the changes in behaviour that they seek. Under the Sentencing Act there are pre-
sentence orders, conditional release orders, fines, intensive supervision orders and conditional suspended 
imprisonment. The police and the courts have a range of alternatives at their disposal; therefore, the government 
does not need to go down the path of this particular legislation. This legislation, as we have said, has been shown 
in the UK to be unsuccessful. 

I am particularly concerned about the impact this bill will have upon elements in our community that are already 
highly represented in our criminal justice system. As the shadow Minister for Indigenous Affairs, I am very 
concerned and anxious about the interaction of this legislation with members of the Aboriginal community. I am 
indebted to the Aboriginal Legal Service for its submission to the Parliament and the work and research that it 
has done in setting out its concerns about these proposed laws. We all know that Aboriginal people are 
disproportionately represented in the justice system. Aboriginal juveniles are 20 times more likely to be in 
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detention than non-Aboriginal juveniles. As at 5 August this year, 65.7 per cent of youths in detention in WA 
were Aboriginal. We are here constructing laws that will exacerbate that problem, not solve it. What do these 
laws do? They do a number of things: they prescribe where people will go, who they will interact with and what 
they will do in those particular circumstances. These laws will have a high impact on the Aboriginal community 
and Aboriginal lifestyles in metropolitan areas. They will have an even greater impact on Aboriginal people who 
live in regional areas. We can envisage a PBO that would ban a member of the community from going to one 
particular part of the community, which, by virtue of the size of that community, might bar them from going to 
the local shop or the local post office or from accessing other community infrastructure. We know that by virtue 
of Aboriginal people’s interaction with each other, their visual presence in the community and their cultural 
practices, Aboriginal people get tagged as antisocial. People’s ability to even comply with the PBOs will be 
challenged because of the circumstances in which they live. We can very much see a situation in which 
Aboriginal people will continue to be highly represented in this particular aspect of the legislation. We will also 
see a reinforcement of the negative stereotyping of people from minority groups and Aboriginal people as a 
result of this legislation. The photographs, personal details and locations of these sorts of people will be 
published. What will the effect of this be? The effect of this will be a reinforcement of these negative 
stereotypes. But even worse than that, it could invite racial vilification simply because of people being named 
and shamed on the web. The information will be there for everyone to see. Clause 34 of the bill encourages that 
information to be passed on and republished in the community.  

[Member’s time extended.]  

Mr R.H. COOK: We are in danger of unleashing the hatred of our community. We are in danger of distorting 
the reality on the ground. We are in danger of inciting the sorts of things that happened near Kununurra this 
week, when people were vilified for their race and the situation turned violent. I want to avoid that. The way to 
do that is not to name and shame but to continue to engage in proactive community-based policing strategies, 
which we know are effective.  

Costs to the system are associated with this legislation. If this legislation is passed, a larger number of people 
will come into contact with the justice system. There will be a greater number of incarcerations and a bigger 
impost on the community. Earlier this year the Aboriginal Legal Service was approached by the Department of 
Treasury and Finance to discuss diversionary programs to reduce incarceration rates. At that stage, the 
Department of Treasury and Finance had been asked by the Department of Corrective Services for a substantial 
increase to its budget to accommodate the substantial increase in the number of people in our prison system. I 
will leave it to the member for Warnbro to provide a more detailed analysis of that matter to this place. The 
Department of Corrective Services estimates that it costs $285.68 a day to keep an adult in custody, which 
reflects an annual cost of $104 273.20 per prisoner. This legislation is not a cost-effective way of managing our 
criminal justice system. Instead, it is a way of driving up the number of custodial sentences imposed and, as a 
result, increasing the impost on the community.  

What is worse is that this legislation will distract the police from implementing proactive community-based 
policing strategies. The police will be constantly investigating reports from people who may or may not have 
identified someone who was named on the web and who is in a place in which that person should not be. Police 
will be constantly distracted from being proactive and implementing strategies that they know stop people from 
entering the justice system in the first place. I understand from the member for Mindarie that that was the case in 
the United Kingdom, where a huge amount of police resources was tied up in chasing potential breaches of anti-
social behaviour orders, or prohibited behaviour orders as they are known in this part of the world.  

The PBOs will disproportionally and detrimentally affect Aboriginal people in Western Australia, but they will 
also have the capacity to impact on and be to the detriment of people who lead visual lifestyles and who will 
potentially undertake antisocial activities. I am talking of course of people with mental illness and young people. 
Young people, by virtue of their age and the nature of their lifestyles, are highly visual and may find themselves 
in situations in which, as part of their youthful expression, they are considered to be undertaking antisocial 
behaviour.  

Our concern is not that we are creating a system of law that will empower police to be more active in driving 
down incidents of crime but that we are creating a law that will simply jam more people into the criminal justice 
system. These laws will be more expensive and more time consuming and will waste resources. Once people are 
sucked into the criminal justice system, they are at greater risk of remaining in the criminal justice system. The 
Aboriginal Legal Service supports the proposals of the member for Warnbro to actively consider justice 
reinvestment programs, because the ALS, like members on this side of the chamber, is keen for people to not 
enter the criminal justice system in the first place. The ALS wants resources to be ploughed into diversionary 
programs in the community, so that people do not automatically enter the criminal justice system. Under this 
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legislation, if someone is convicted of two antisocial and potentially menial offences within a three-year period, 
that person will enter a system of punitive, embarrassing, damaging and humiliating laws that will cement his 
role in the criminal justice system from there on.  

The Labor opposition will oppose this legislation. There are some very good philosophical reasons for us to 
oppose it, but we will oppose it substantially because it is bad law. We will oppose it because it is based upon a 
failed scheme in the UK, which has since been stopped. We will oppose it because it is extreme. Clause 34 in 
particular creates a very dangerous precedent for a community that prides itself on being civilised. We will 
oppose the bill because it is unnecessary. Police in Western Australia already have substantial laws at their 
disposal to address incidents of crime in our community. As the member for Mindarie said, we will oppose the 
bill because the arguments the government has put up in support of this legislation are essentially dishonest. The 
government has used different and changing circumstances to fit whatever convenient arguments it has tried to 
prosecute. We will oppose this bill because these are the sorts of laws that impact most harshly on the 
disadvantaged in our community—Aboriginal people, young people and the mentally ill. These communities 
need resources to make sure that they do not come into contact with the criminal justice system. These laws 
would ensure that they do come into contact with the criminal justice system. It is bad law. Although we have 
plenty of reasons to oppose the bill on philosophical grounds, we will oppose it simply because it is poor 
legislation that does not deserve to enter our law.  

MS M.M. QUIRK (Girrawheen) [7.18 pm]: Before I address the issue of police resources, I want to talk about 
the elephant in the corner of the room, which has so far not been addressed. This bill was introduced as a green 
bill in the upper house in December last year. Why has it taken until the end of August to debate this bill if it is 
so very much needed by the community? The reason might be that there is a federal election at the end of the 
week and a number of federal Liberal members have campaigned heavily on law and order, so they need the 
charade of these laws. As the member for Kwinana said, it is bad public policy. Not only is it bad public policy, 
but also this is an example of dishonest politics. Why anyone would vote for candidates who lack the integrity to 
tell their constituents the truth beggars belief.  

I will use two examples before I get onto the bill, because they go to the general dialogue of how this bill will fit 
into the scheme of legislation in Western Australia. The member for Swan, Mr Irons MP, has circulated a 
pamphlet saying that Colin Barnett and the Liberals are working to make our communities safer. The pamphlet 
has some rather unflattering photos of me and my colleagues, including the member for Mindarie, Hon Ljiljanna 
Ravlich, the Leader of the Opposition and the member for Midland. That is fine. That is life in the big city and 
we can wear that. The photo of me looks like I have more chins than the Chinese phone book. That is fair 
enough. However, the content of this pamphlet is highly misleading. For example, next to the phrase “mandatory 
sentencing for assaults on public officers” are the words “opposed by Labor”. We did not vote against that 
legislation in this house. That is highly misleading. Under “anti-hoon legislation”, where my attractive photo 
appears, it says “slammed by Labor”. What was slammed by Labor was the inadequate and inept bill that the 
Minister for Police presented to this Parliament and which ultimately was proved to be inadequate with the so-
called yellow Lamborghini episode requiring another bill to be introduced in Parliament. The phrase “slammed 
by Labor” implies that in some way we have not supported hoon laws even though they were introduced under 
our government. That is laughable and nothing short of dishonest. Another heading is “Stop and search”, which 
is next to “Blocked by Labor”. The government set up the committee in the upper house, which is chaired by a 
government member. It has had three extensions of time in which to report. Apparently, that translates to being 
blocked by Labor. This pamphlet is dishonest in the extreme. It misleads the voters of Swan. This legislation is 
part of that whole dialogue. 

In this context, the next candidate I want to refer to is the member for Stirling, Mr Keenan. He has a column in 
the Stirling Times called the “Keenan Column”. In his column of 23 March 2010 he states — 

I have been working with WA’s Attorney General Christian Porter on ways to reduce crime in our 
community, and bring these mindless attackers to justice.  

In the so-called “Keenan Report”, an august publication, he states — 

I’ve called on the support of Western Australia’s Attorney General, Christian Porter, to assist in our 
fight against crime. 

These two publications raise two issues. Firstly, exactly what has Mr Keenan done? Secondly, why is he going to 
the Attorney General and not to the Minister for Police? Maybe he thinks the Minister for Police is an electorally 
unpopular member so he went to the Attorney General, whom he perceives might have more credibility.  

Mr R.F. Johnson: He’s been to me. 
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Ms M.M. QUIRK: He is not prepared to say it in these publications. The Attorney General is his pin-up boy. I 
know the Minister for Police is disappointed.  

Several members interjected.  

The SPEAKER: Member for Mindarie and Minister for Police, I believe I have given the call to the member for 
Girrawheen.  

Ms M.M. QUIRK: My first question is: what is it about the Minister for Police that Mr Keenan believes may 
well lose him some votes? Secondly, and more importantly, what has Mr Keenan done in the fight against 
crime? I was very intrigued by that. I girded my loins and decided that I would make a freedom of information 
application to find out what efforts Mr Keenan had made with the Attorney General in the fight against crime. 
As a result of that FOI request, I found only one document. That was an email about a crime forum that was 
being held in Karrinyup, I think, which Mr Porter was attending. It was about arranging a function. That is his 
fight against crime. 

I impress upon members present that this bill and those publications are about setting the scene that Liberals are 
tough on crime. This bill is about the Liberals saying that they know how to handle these issues and that they are 
out there doing things. The truth is that when we drill down and look beyond the rhetoric, it is dishonest and not 
very much has been done, especially by those two members. 

Most importantly, I want to talk about the police roles in this legislation. I understand that these applications 
were to be made at the time of sentencing but now under this bill a separate application needs to be made 
subsequently. Is that correct?  

Mr C.C. Porter: It can be deferred from the time of sentencing but the expectation is that the overwhelming 
majority will occur at the point of sentencing for — 

Ms M.M. QUIRK: Will there be occasions when the applications will be made separately and the standard of 
proof is the civil standard rather than the criminal standard of proof?  

Mr C.C. Porter: In effect, yes. 

Ms M.M. QUIRK: Obviously, a range of material would be presented, which is broader than that needed for the 
criminal prosecution, which is concerned only with establishing the elements of the offence. We have police 
bringing the applications. We have some issues concerning the resources that this legislation will involve. I 
foreshadow that during consideration in detail I would like to know what impost it will have on police resources, 
whether it is necessary to have any additional police prosecutors and how many applications are expected to be 
made. I think I know the answer to whether upgrades to the police IT system will be required. Obviously it will 
need to record the nature of these kinds of orders. As we know from previous occasions, that is not a cheap 
exercise. There is also the issue of who does the record keeping and, most importantly, the issue of enforcing 
these orders. Although it is anticipated that the public will “assist” in identifying the people who have breached 
these orders, clearly, it will be left to the police to enforce them. Again, we need to know what additional 
resources are required by police and what further imposts will be placed on them. Frankly, it is getting priorities 
all wrong when police are diverted to record keeping and liaising with members of the public who identify 
breaches and not injected into places such as Rockingham and Mandurah where there are real problems with 
antisocial behaviour. I am very concerned that there is very little evidence in either the second reading speech or 
the expanded explanatory memorandum about how police will fulfil their role. 

Mr J.R. Quigley: Is it also your concern that this will drag police away from other real crime-fighting 
initiatives?  

Ms M.M. QUIRK: That is what I was saying a couple of minutes ago; it is resource intensive in the same way 
as the prolific offender program, but that has better outcomes. That is a very good program. It is preventing 
people from reoffending. This, on the other hand, will be ex post facto law; that is, after people have breached an 
order or committed another offence, police will get involved. This will not be effective in having fewer victims 
and fewer crimes. I also want to point out that it is not good policy if all it is doing is putting on a bandaid after 
the offences have occurred.  

I want to refer to a couple of other things. The first is the second reading speech in which the Attorney General 
spoke about the publication of the names of those subject to these orders. He stated — 

The purpose of publication is to enable members of the public to report breaches of a PBO to police. 
This is particularly important for offenders who repeatedly offend within a local community or against 
specific people or in specific places, and publication exists to provide such people, and the broader 
public, with a better means of assisting police and law enforcement by being made aware of the forms 
of behaviour that are prohibited for the person the subject of a PBO.  
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I infer from that comment that this is an informal way to enlist the public to do the job of police.  

There are two concerns the public has about what the Attorney General has called “lifestyle crime”—firstly, the 
lack of clearance; and, secondly, whether the level of sentencing is appropriate or harsh enough given the 
persistent nature of the behaviour. This does not specifically address either of those things. As has been said by 
other speakers in this debate, what are the intended outcomes? What real outcomes do we expect? For example, 
graffiti has, at best, a 20 per cent clearance rate. The community wants that clearance rate to be higher. We want 
police to catch offenders or to develop a level of intelligence within communities so that police can identify 
gangs involved in such behaviour. Community members do not want to dob in offenders after the damage is 
done and after the offences have been committed. This is a wrong-headed way to deliver fewer crimes and fewer 
victims.  

A lot has been done over the years on a range of issues associated with this kind of offending ranging from 
things like crime prevention through environmental design to having programs such as intensive supervision, 
working with families and early intervention. The problem with that is that none of it is sexy. None of it allows 
stuff like these pamphlets to be written because people do not want to know about intervening early in 
dysfunctional families, crime prevention or environmental design. It does not allow Mr Irons, for example, to say 
in his checklist for protecting homes from burglary, “Own a dog—get a dog or make it look like you have a dog. 
Burglars can be influenced to move on if a dog will make their crime harder.” That is the level of sophistication 
that we are dealing with in the Liberal Party’s fight against crime.  

To reiterate: what resources will police need? At whose instigation will police make applications? Who will 
make decisions as to whether that is appropriate? Will they invariably make the applications? What is the 
discretion in making those applications? What impact will the applications have on police resources such as IT? 
What are the community’s expectations as to how these orders will be enforced? Will there be a special police 
unit? Will police officers be taken off, as the member for Mindarie said, core policing duties at places like 
Rockingham, Mandurah and Northbridge to enforce orders that the Attorney General has called lifestyle crime?  

There are two other matters I want to raise. The first matter the member for Kwinana has already talked about; 
that is, the issue of racial impact or the disproportionate application of these laws. It gives me an opportunity to 
talk about the fact that I attended the Police Academy for four days with gold squad, who recently graduated 
after training for six months. I attended their diversity training for four days. I congratulate the academy for its 
innovative program. It addresses a range of issues concerning diversity in our community, be it to do with the 
Aboriginal community, be it to do with groups such as the Sikhs or the Islamic community, be it to do with 
people with disabilities, or be it to do with gay and lesbian members of our community. I was impressed with the 
training but, of course, only a minority of police officers have been exposed to it. There are still many police 
who probably exercise their role with insufficient regard to these kinds of issues. There are some who do not 
understand that treating people equally sometimes creates inequality and discrimination. I would be very keen to 
ask the Attorney General about that. 

I visited Oregon early in the year. Legislation has been introduced there and in a number of other US states. 
When a crime bill is introduced into legislature, evidence has to be given as to the policy measures that will be 
introduced to ensure the new law will not disproportionately impact on one ethnic minority over another.  

[Member’s time extended.] 

Ms M.M. QUIRK: For example, when the crack cocaine laws were brought in in the United States of America 
and the penalty for that offence was 10 years’ imprisonment, the groups that were being disproportionately 
impacted upon were the Hispanic and African American communities, as they were the ones who predominantly 
used crack cocaine. They were filling up the prisons with these laws. The middle-class people who could afford 
to use cocaine were not necessarily caught in the net. All I am saying is that these sorts of laws have a tendency, 
as the member for Kwinana said, to disproportionately impact on some minority groups. I would really like, in 
the course of the consideration in detail stage, or in the response to the second reading debate, the Attorney 
General to say what measures will be in place to ensure that that does not occur.  

The final matter I want to talk about in terms of the government’s record on antisocial behaviour relates to 
Homeswest housing. The vast majority of people in Homeswest housing are law-abiding and very good tenants. 
However, there are some who engage in antisocial behaviour and, frankly, destroy the quiet enjoyment and 
amenity of the surrounding neighbours and community. The government has spoken at length about having a 
very tough antisocial behaviour policy. I have yet to see that. There have been a few instances recently in my 
electorate of such antisocial behaviour. In one house alone over a month-long period, 14 people associated with 
that house were charged with 30 separate offences—all relatively serious. Those antisocial tenants have in fact 
been in that house for over 12 months. I am assured that appropriate action will be taken. I am not sure when. Be 
that as it may, the move to community housing means that fewer tenants will be subjected to the antisocial 
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behaviour policy that exists for Homeswest tenants. I have been advised by the Department of Housing that, in 
fact, people within community housing are not subjected to the antisocial behaviour guidelines that exist for 
Homeswest housing. This government says it is tough on antisocial behaviour in the community, yet we are 
about to see the dilution of antisocial guidelines for social housing tenants. That is something they should not be 
proud of. It is a huge lacuna. It will cause major disruption in some communities and neighbourhoods. I do not 
know how this government can contend with any credibility that it is getting tough on antisocial behaviour when 
this is permitted to occur.  

In summary, I am yet to be convinced that this bill is a good use of police resources. It will divert police away 
from their core duties. It will mean that the coalface where the antisocial behaviour is occurring, places such as 
Rockingham, Mandurah, Northbridge, Joondalup and others, may well be undermanned. It means that police will 
be diverted from their core duties to engage in these civil applications. We do not seem to have any idea about 
the number of applications we expect to get nor the cost that that will impose on the police budget; what needs to 
be done to enforce it; what the community’s expectations are as to what the police’s role is in enforcing these 
orders; how that will happen; and what kind of provisions there will be for communication and feedback 
between the police and the community who in fact advise of breaches of the orders. All of these things are 
problematic. I do not think there is any clarity in the outcomes that the government wants to achieve. It will not 
deal with the community’s expectations about improvements in clearance levels, nor will it deal with the 
community’s perceptions in relation to whether sentences are appropriate. What we want are fewer crimes and 
fewer victims. This is ex post facto law; therefore, it will not lead to fewer crimes being committed. As I said, in 
other areas the government does not have a good record in dealing with antisocial behaviour, and I am concerned 
that it will be applied disproportionately to some groups in our community.   

MS L.L. BAKER (Maylands) [7.39 pm]: I wish to add my comments to this debate. Members will have heard a 
lot of the arguments in this debate from other speakers tonight. I am sure my electorate of Maylands was 
experiencing antisocial problems for a long time before I became the member. Since I have been in this position 
I have seen firsthand repeat offences and how destructive they are to the security of our local community. I am 
certain that we need better prevention mechanisms and ways of intervening before crimes are committed rather 
than trying to sweep up or further punish vulnerable individuals who have found themselves walking straight 
into yet another antisocial situation.  

In summarising how I feel about this legislation, I refer to the United Kingdom Home Office’s comments about 
publishing the names of antisocial individuals, which say that this type of prohibited behaviour legislation does 
nothing to reduce antisocial behaviour. I will talk more about that in a minute. This legislation is more about 
allowing people in the community to think that the Barnett government is doing something about stopping 
antisocial behaviour. It is absolutely clear—we do not need to convince anyone—in black and white, in 
evidence, that this experiment has been tried and has not worked. It has been in operation in the United Kingdom 
for 11 years. The UK government gave the legislation a good run before deciding to withdraw it.  

The causes of antisocial behaviour need to be looked at. I would like to refer to several articles, firstly, from the 
BBC News Home Affairs correspondent Mr Domenic Cascian of 28 July this year. He said — 

Anti-social behaviour orders promised so much but, in the eyes of the new government, have delivered 
so little.  

The Asbo was right at the heart of the New Labour project, the idea being that you could stop young 
tearaways in their tracks before they became career criminals.   

It developed into a panoply of preventative measures aimed at nipping community disorder in the bud.  

People clearly liked the theory — but the problem was always going to be the practice.  

The apparatus was beset with problems, not least a feeling early on in Whitehall that councils were too 
timid to take on trouble-makers.  

But local officials said Asbos were not a magic bullet for complex social issues such as two or more 
generations of angry young men neither in work nor education.  

To make matters worse, some teenagers wore the Asbo as a badge of honour — while others 
complained they had been criminalised for being no more than immature and thoughtless.  

I refer again to the UK situation and to Mrs Theresa May, the Home Secretary in the new government, who has 
said that it is “time to move beyond” ASBOs, signalling the possible end of their use in England and Wales. Mrs 
May said that she wanted a review of the powers because police should be able to use their commonsense to deal 
with antisocial behaviour. She argues — 
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Punishments should be rehabilitative and restorative rather than criminalising.  

Speaking in London on 8 May—the Attorney General has probably seen this media release himself—Mrs May 
said — 

We need a complete change in emphasis, with people and communities working together to stop bad 
behaviour escalating.  

Ministry of Justice figures in the UK show that 55  per cent of the almost 17 000 ASBOs issued between June 
2000 and December 2008 were in fact breached and led to an immediate custodial sentence in more than half the 
cases. Mrs May said — 

Anti-social behaviour still blights lives, wrecks communities and provides a pathway to criminality.  

So much for the success of ASBOs and for the success of this government’s getting tough on crime. The fact is 
that this bill will do nothing at all to fix crime or antisocial behaviour. If it did, I would be very, very pleased to 
support it. However, it will not change the facts; it will not change people’s behaviour.  

I asked a couple of school principals for their opinion of this Prohibited Behaviour Orders Bill. They were 
horrified and said, “I can’t wait for the T-shirts; they’ll be printed up over the weekend and the kids will be 
wearing ‘I’ve got an ASBO’ T-shirt.” I was not at all surprised to read that the UK’s experience has been exactly 
that. In the UK the ASBOs became badges of honour for kids. They were looking forward to getting the next one 
and were feeling left out from their peer groups who had ASBOs. I do not know what strategy the Attorney 
General has in place to tackle that. But, good luck because it did not work for the UK government. This 
government cannot expect to bring down crime or antisocial behaviour if the relevant cohort of kids wear their 
punishment as a badge of honour. It simply will not work.  

We have heard talk about the downward pressure on sentencing that has occurred in the UK. Again I am 
referring to the evidence from similar legislation that has been in place in the UK for 11 years and, according to 
the UK government, has caused downward pressure on sentencing. Where ASBOs have been operating, the 
courts have sought to issue ASBOs and make the subsequent sentence lighter. That is not really helpful, and it 
has changed the way sentences have been issued in the UK.  

I refer again to tackling antisocial behaviour and will talk specifically about who these orders will impact on. It 
is very clear to anyone who has read anything about this legislation and who has an intellectual capacity greater 
than a snail that it will have absolutely no effect on reducing crime or changing antisocial behaviour in 
individuals. It will have an immediate and direct impact on the most vulnerable people in the community. I have 
heard other people say tonight, and I have said time and again in this place, that when we put in place these kinds 
of tough-on-crime strategies, as the Attorney General professes this is going to be, it completely ignores the 
disproportionate impact it will have on the most vulnerable people in our community. I am not making this up. 
This is in black and white; this is evidence-based information. I will quote from a review paper called 
“Community safety practice briefing” by Nacro, the UK organisation tackling antisocial behaviour. It indicates 
that a recent Home Office review of ASBOs found that in 60 per cent of the cases there was some mitigating 
factor involved in the offender’s antisocial behaviour. It says that these mitigating factors include drug and 
alcohol abuse, learning disabilities and school exclusions. In one case the subject of the ASBO was a profoundly 
deaf individual. These findings are supported by another study that found that more than two-thirds of 
defendants being threatened with eviction from social housing were described by housing officers as having 
particular vulnerabilities or special needs.  

I am pointing out that, whether or not we like it, this bill will have a direct impact on people—people whom we 
probably do not want to capture through this bill at all. This bill will be extremely negative for those people in 
our community who are disadvantaged—people with drug and alcohol problems, people with disabilities, and 
people with mental illnesses. This bill is particularly relevant to my electorate, where we have had problems with 
alcohol and drug abuse, and with the co-morbidity issues that cause big mental health problems. The problem 
behaviour is isolated to a handful of people; it is not a large number of people at all. But this bill will not help the 
people of Maylands tackle that antisocial behaviour. I am absolutely convinced of that. It is not going to make 
any difference. It might make some people in the streets of Maylands feel a bit more positive that the Barnett 
government is doing something tough. But it is absolutely not going to take away either the causes of antisocial 
behaviour or the outcomes of antisocial behaviour. 

I am sure the Attorney General would have received the submission from the Aboriginal Legal Service. I am 
sure he would have read that submission. I am sure he would not have liked a lot of what the Aboriginal Legal 
Service has said in that submission. 

Mr C.C. Porter: I actually got it only today. 
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Ms L.L. BAKER: Is that so? I have been lucky, because I have had it for a bit longer than that, so I have had a 
chance to read through it. I want to refer to some of the content of that submission, because there is a great deal 
of similarity between what the Aboriginal Legal Service is saying, what the Youth Legal Service is saying, and 
what I think I have heard a number of judges in this state comment — 

Mr J.R. Quigley: And the Law Society, which publishes on wangle at six o’clock in the morning. 

Ms L.L. BAKER: The Aboriginal Legal Service says in its submission that to address the causes of antisocial 
behaviour, we need appropriate engagement and community programs. The Aboriginal Legal Service goes on to 
say that resources are better invested in combating the underlying causes of antisocial behaviour in affected 
communities. Imagine that! I wonder where the Aboriginal Legal Service got that bit of information from! What 
the Aboriginal Legal Service has said is very similar to a debate that we had in this house, just before we 
adjourned for the winter recess, on the topic of justice reinvestment. During that debate, we spoke for a long 
time, with some very persuasive argument, about the fact that building more prisons, locking more people up and 
enacting this kind of backward-looking and negative legislation is not helping to prevent crime. It is merely 
giving us more places in which to put the people we catch. It is not attempting to address any of the causes that 
get people into that situation. Therefore, we need to put in place rational policies that will effect positive changes 
and prevent antisocial behaviour from occurring in the first place.  

That is not easy to do. It is human nature to look at graffiti on a wall, or to listen to illegal trail bike use—I will 
use that example because that topic is near and dear to my heart—and to feel real anger and frustration about 
society’s inability and the government’s inability and everybody else’s inability to stop antisocial behaviour 
from happening. When antisocial behaviour impacts on us, it is human nature to feel that way. But solving the 
problem will not come from getting angry and taking more punitive measures to try to stop this behaviour. 

In looking at the second reading speech of the Attorney General on this bill, I was a bit puzzled; and if the 
Attorney General can enlighten me on this, I would be happy to hear it. The Attorney General gave as an 
example the 2004 study of the Children’s Court by the Crime Research Centre of the University of Western 
Australia. He said that this analysis tracked the passage of a group of young offenders through the juvenile 
justice system and found that, of a sample examined, 75 per cent of young offenders who initially came into 
contact with the system had four, or less, subsequent contacts with the juvenile justice system. I am wondering 
what the Attorney General was thinking about when he decided to apply this bill for two offences and not four. I 
say that because if 75 per cent of offenders have had four contacts, or less, surely it would have been better to lift 
that level up rather than bring it down to two, and try to deal with this issue with a bit more understanding. 

Mr C.C. Porter: Two offences within a three-year period is a necessary, but not sufficient, condition for a PBO 
to be given to a person. A person must have had that amount of contact. The court must also enter into a further 
process, or processes, the most important of which is that the court must be satisfied that, unless constrained 
from otherwise lawful behaviour, the person will re-offend against the community. That makes the person 
eligible to be given a PBO. But the person who is seeking to obtain that PBO will need to show significantly 
more than that—which relates to the criminal record—to be successful in obtaining that PBO.  

Mr J.R. Quigley: But it is going to be on the balance of probabilities.  

Mr C.C. Porter: Indeed. 

Ms L.L. BAKER: So the threshold is two offences within three years. 

Mr C.C. Porter: You are misusing the word “threshold”. It is a necessary, but not sufficient, condition. The 
person becomes eligible. But more must be shown than the mere two convictions within three years—
significantly more. 

Ms L.L. BAKER: I am not sure that that is all that clear from what I have read so far. But that is a better 
explanation than I was able to glean from the second reading speech. 

Mr C.C. Porter: That is because you have been listening to the member for Mindarie!   

Ms L.L. BAKER: No. I was actually reading when the member for Mindarie was talking. I usually listen to 
him—I hang off his every word—because he is a very entertaining and very accurate speaker. On this occasion, I 
actually had to read a bit of the bill that I had not read yet. So, no, I cannot claim that that was the reason. 

I have spoken about the discrimination that will occur. The Attorney General needs to be extraordinarily careful 
about that. I object to this bill on that basis alone. I am also wondering about, not so much the definition of 
antisocial behaviour, but how we can pick up the whole issue of what type of behaviour is antisocial. I am trying 
to think of the words that the Attorney General just used — 
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Mr C.C. Porter: Alarm, distress, fear. 

Ms L.L. BAKER: No. I mean about how the person needs to look as though he or she might be going to do 
something that is antisocial. 

Mr C.C. Porter: The definition of “antisocial behaviour” is found in the definitions section, and it states in part 
that it — 

means behaviour that causes or is likely to cause — 

(a) harassment, alarm, distress, fear or intimidation to one or more persons; or  

(b) damage to property; 

Ms L.L. BAKER: A court can prescribe a PBO if those behaviours have happened and have been identified, but 
also if a person is assumed to be going to commit antisocial behaviour. That brings up the argument about 
carrying a spray can and those sorts of things. 

Mr C.C. Porter: Prospective, yes. 

Ms L.L. BAKER: Yes. I got a bit stuck in understanding this, too. I would appreciate some explanation, if not 
tonight, at another time, about how that will be played out, because I am not a lawyer and I do not quite 
understand how that would work in a court.   

It did bring a smile to my face when I read about some of the ASBOs that have been brought down in the United 
Kingdom, because there were some pretty bizarre ones, as I am sure members would be aware. I noted in 
particular that prosecutors in the United Kingdom tried to issue an ASBO to a person for wearing low-slung 
trousers and a hoodie. I do grant that that ASBO was dismissed. That was a particularly bizarre case. Another 
one that I liked, particularly in reference to how we can anticipate that a person is going to commit an antisocial 
act, is the woman who made her neighbours’ lives hell by having noisy sex and who had breached her ASBO 
four times. I am wondering how we can predict that a person is going to engage in this type of antisocial 
behaviour. A woman could go out and buy a nightie, and a police officer could race up to that woman and accuse 
her of preparing to engage in behaviour that will be antisocial!   

Mr C.C. Porter: I think the distinction is that the matters that you have raised, and indeed put arguments about 
in the debate tonight, have been about ASBOs, or anti-social behaviour orders. Those ASBOs are purely civil. 
They do not rely upon a criminal conviction. Yes, there were some very odd ASBOs. But these are not those.  

Ms L.L. BAKER: Therefore, the definition of “looking as though you are going to do something” would not go 
as far as someone who is hooning in a vehicle, perhaps, and — 

Mr C.C. Porter: The prohibitions have to be spelt out very clearly in the prohibited behaviour order. Either you 
breach those prohibitions or you do not, but that has to be proved in a court and the prohibitions have to be quite 
clear to allow for proof of the breach. 

Ms L.L. BAKER: I think that is clearer.  

[Member’s time extended.] 

Ms L.L. BAKER: For instance, if somebody who was charged with urinating in public a couple of times was 
spending a lot of time drinking water, that person would not be subject to being picked up and accused of 
preparing to commit another offence or anything as ridiculous or bizarre as that. 

Mr C.C. Porter: I imagine that no prohibited behaviour order is going to prohibit someone from drinking water. 

Ms L.L. BAKER: Yes, and then urinating in public. I could not quite understand all the way through that, so I 
thank the Attorney General for making that a bit clearer. 

In finishing my objections to this piece of legislation, I can only add to the points that have been raised by our 
lead and subsequent speakers on this bill about clause 34(8), the publication of prohibited behaviour orders. 
Again, I tell this house that it is simply not okay for any government to put in place legislation that has the 
capacity to induce hate pages or to encourage people to be vigilantes. This might sound like a far-fetched 
scenario but it is not at all far fetched; it happens and it has happened. Any prohibited behaviour order put in 
place that publishes people’s names on a freely accessible website can be all over the world within a split 
second. That will encourage hate pages. We have already seen instances of this happening around religious 
issues, and the names of Aboriginal people in a suburb being published as well—I read that in a submission by 
the Aboriginal Legal Service. It is simply not okay and we, as a society, should not tolerate the government that 
puts that into play. It is a very, very negative and backwards step.  
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I do not think anyone will benefit from this legislation at all. I think that the Attorney General will wear this in 
the future. I think we will see at the next election, or maybe before, that the government will trip up on this piece 
of legislation and it will not do it the slightest bit of good. We have seen that happen in the United Kingdom and 
I think we will see it happen again. It certainly will not do the community any good because it will not lower 
crime rates nor change antisocial behaviour profiles in any way; we have seen the evidence and that is hard fact. 
This legislation certainly will not help offenders because it is quite clear that we do not stop antisocial behaviour 
by intervening at the stage that this legislation asks for an intervention; it will not stop the behaviour occurring 
then. The government needs to expend a whole lot more resources on investing in keeping people out of these 
situations, ensuring that we have strong family support in communities, ensuring that people understand how to 
parent and are supported in parenting, and ensuring that we keep people away from the kinds of scenarios 
whereby they feel so vulnerable, so angry or so frustrated that this is how they react. Time and again when we 
look at our communities with a high Indigenous population, we find that we have intergenerational despair in 
those communities. This legislation will not help keep those members of our community out of jail and it will 
not help those people reduce offending in any way. I absolutely reject the government’s introduction of this 
legislation; I think it will be a very retrograde move for this community. I am deeply saddened that the 
government thought of this cheap trick way to spend very little money in trying to get some sort of publicity for 
a law-and-order agenda. This legislation simply will not work. 

MS A.S. CARLES (Fremantle) [8.05 pm]: I rise to speak against this legislation and I am pleased to see that 
the opposition is taking a hard line on the Prohibited Behaviour Orders Bill 2010. I am glad to see that the 
bidding war about who in this Parliament can be the toughest on crime is now over.  

This bill is based on the failed United Kingdom experience. It is very similar to the government’s proposed stop-
and-search legislation that we have been debating. I notice that that legislation has also failed in the UK and I 
hope that this government will look closely at that. 

We will be the only state with laws this strict. In New South Wales the Children (Criminal Proceedings) Act 
makes it an offence to publicly name someone involved in a crime who is under the age of 18. The policy behind 
that comes from international law, largely from the UN Convention on the Rights of the Child, to which 
Australia is a signatory. The New South Wales act states that although children should bear responsibility for 
their actions, due to their immaturity they require guidance and assistance and it is desirable for their future 
employment prospects that they are able to be reintegrated into the community and that their privacy is 
protected. 

I note the comments made by Nicola Ross, who is a lecturer in child law at the Newcastle University School of 
Law and who is undertaking a PhD on children in the legal process. She talks about the rationales behind 
protecting the identity of children and stated — 

… rationales are that if you publicise people’s involvement in crimes, even as witnesses, but 
particularly as offenders, their possibilities of future employment are potentially damaged and one of 
the ways in which you integrate people into the community is by supporting both their self esteem and 
their employment opportunities. 

From a human rights perspective, laws that allow the press to name and shame juveniles and allow the 
government to paste information like this on the internet would breach our international obligations under the 
UN Convention on the Rights of the Child and the International Covenant on Civil and Political Rights. The 
United Nations standard minimum rules for the administration of juvenile justice, known as the Beijing rules, 
state that in principle no information that may lead to the identification of a juvenile offender shall be published. 
As I have mentioned, one of the major reasons for this is that it jeopardises juvenile offenders’ future 
reintegration into society and future opportunities to be employed, inflicts psychological damage and can lead to 
verbal and physical abuse. In short, it deals a knockout blow to any prospect for their future rehabilitation.  

I note that the Northern Territory is the only territory that has a similar provision that enables the publication of 
photos of juvenile offenders. In a recent case three judges made some very interesting comments about the 
publication of juveniles’ personal information. The court observed that in exercising its discretion to suppress the 
identity of juvenile offenders, it is very important to — 

… weigh in the balance the fact now almost universally acknowledged by international conventions, — 

Mr C.C. Porter: What’s the name of the case, member? 

Ms A.S. CARLES: It is MCT v McKinney and Ors [2006] NTCA 10. The court’s observation continued — 

State legislatures and experts in child psychiatry, psychology and criminology, that the publication of a 
child offender’s identity often serves no legitimate criminal justice objective, is usually psychologically 
harmful to the adolescents involved and acts negatively towards their rehabilitation. 
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I will briefly talk about the United Kingdom’s experience of failure because the opposition has already spent a 
lot of time talking about that so I will not waste the Parliament’s time. I thought it was rather interesting to hear 
the examples that the member for Maylands touched on and the rather bizarre cases that have come through. In 
one case, teenage boys in Manchester were banned from wearing one glove because it was a symbol of gang 
membership. Other teenage boys have been banned from playing football in the streets. There was an interesting 
case of 70 pensioners who were threatened with these anti-social behaviour orders because they had loud bingo 
parties; we had 90-year-olds being threatened for being too rowdy. I really hope that we do not go down that line 
in Western Australia. 

The research from the United Kingdom also shows that these ASBOs have been used against people with mental 
disabilities. This is a problem with our mandatory sentencing legislation. The first person who was involved with 
that had a mental illness. The 2007 National Audit Office report found that one-third of ASBOs had been 
breached five times or more, so they were basically ineffective. The Whitehall spending watchdog said that 
warning letters were far cheaper and more effective. 

Many people in Australia have started speaking out against this naming and shaming. I will refer to a few of 
them now. Associate Professor Julian Bondy, a specialist in juvenile justice at RMIT University, said that it is 
basically the modern-day equivalent of putting people in the stocks. The research shows that it is effective only 
in very specific circumstances, and these do not include simply producing a rogues gallery for public pillory. 

The WA Commissioner for Children and Young People, Michelle Scott — 

Mr C.C. Porter: Member, would you be surprised to find judicial support for these orders in the UK? 

Ms A.S. CARLES: I would be surprised by that, so I will be interested to hear what the Attorney General has 
got. 

The WA Commissioner for Children and Young People, Michelle Scott, is warning that it will erode a 
fundamental safeguard for children. She has said that protecting the identity of children and young people is a 
longstanding safeguard, and she warned that its removal should be the subject of serious consideration and 
public debate. 

Dennis Eggington from the Aboriginal Legal Service—of course the Aboriginal Legal Service has huge 
problems with this legislation—has warned that it goes too far. He has said, according to my notes —  

We do treat children differently, we give them chances, we try to put them on the right path. 

As a parent, I certainly concur with his view. Children are immature, but we need to give them a second chance. 
Putting them on a conveyor belt into the prison system is completely counterproductive. At some point they are 
going to come out that end with serious problems, and then who is going to face those? 

Chris Sidoti, former Australian Human Rights Commissioner, warns about the hero status problem that we have 
talked about tonight. He has said that the laws only entrench criminal behaviour in juveniles. It brands kids and 
marks them off before their peers and the rest of the community as criminals. In certain subgroups it gives them 
enhanced status and makes them feel good. Far from naming and shaming, it makes them heroes to their 
particular group. 

Hylton Quail, President of the Law Society of WA, has been very vocal about this issue in the local media. He 
said, according to my notes — 

We think naming and shaming is completely retrograde, medieval justice and allowing this sort of 
republication is going to encourage vigilantism. 

It will allow people to print off the website, stick it up on lamp posts around the suburb wherever they 
want, consistent with the idea of naming and shaming. 

I am also concerned that the standard set is the civil standard, so that we are looking at balance of probabilities 
instead of beyond reasonable doubt, and that is going to make these orders very easy to obtain. I query, Attorney 
General, why that is the case. 

Basically, I will sum up by saying that we should be making laws based on evidence, not pandering to populism, 
which seems to be going on a lot with this government’s criminal government agenda. We should be passing 
laws that comply with our international covenants that protect human rights, and in particular children’s rights, 
and basically we should be passing laws that will work at the end of the day, not laws that are doomed to fail. 
Make no mistake, Attorney General; we have all the evidence to show that these laws are doomed to fail. 

Debate adjourned until a later stage of the sitting, on motion by Mr R.F. Johnson (Leader of the House). 
 


